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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 24, 113, and 142 


(T.D. 93- 37) 
RIN-1515-AB15 


ASSESSMENT OF LIQUIDATED DAMAGES FOR FAILURE TO 
DEPOSIT ESTIMATED DUTIES, TAXES AND CHARGES OR TO 
REMIT PASSENGER PROCESSING FEES TO CUSTOMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide for the assessment of liquidated damages for failure to deposit 
estimated duties, taxes and charges timely on imported merchandise 
entered for consumption. Such charges would include certain ad 
valorem fees, fees relating to dutiable mail and harbor maintenance fees 
provided by regulation. The Regulations are also amended to allow the 
appropriate district director the discretion to require presentation of 
entry summary documentation and payment of applicable duties, taxes 
and charges on imported merchandise at the time of entry (and before 
the release of the merchandise from Customs custody), if the importer 
has not taken prompt action to settle a prior claim for liquidated dam- 
ages for failure to deposit estimated duties, taxes and charges in a timely 
manner. The document further amends the Customs Regulations to 
provide for liquidated damages against international carriers who col- 
lect passenger processing fees as required by law, but who fail to remit 
those fees to Customs in a timely manner. 


EFFECTIVE DATE: June 28, 1993. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Penal- 
ties Branch (202-482-6950). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In a notice of proposed rulemaking published in the Federal Register 
on February 6, 1992 (57 FR 4589), Customs announced its intention to 
amend §§ 24.24(h), 113.62(k), 113.64(a), 142.13 and 142.25, Customs 
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Regulations (19 CFR 24.24(h), 113.62(k), 113.64(a), 142.13 and 142.25) 
to provide for a specific measure of liquidated damages against a bond 
principal and surety when a bond principal fails to deposit estimated du- 
ties, taxes and charges with Customs in a timely manner, to permit sanc- 
tioning of any principal who fails to take prompt action in settlement of 
any claim for liquidated damages arising from the failure to deposit esti- 
mated duties, taxes and charges with Customs in a timely manner, and 
to permit the assessment of liquidated damages against a passenger- 
transporting carrier who is responsible for the remittance of collected 
passenger processing fees to Customs. 

As stated in the notice of proposed rulemaking, the filing of Customs 
entry and entry summary documents, and the deposit of estimated du- 
ties, taxes and charges, constitute separate obligations under the impor- 
ter’s bond. Specifically, under the provisions of § 113.62(b), Customs 
Regulations (19 CFR 113.62(b)), the principal on the bond (importer) 
agrees to timely file such documentation (i.e., entry and entry summary 
documentation) as is necessary to enable Customs to release the im- 
ported merchandise from Customs custody, properly assess duties, col- 
lect accurate statistics and ascertain whether applicable requirements 
of law and regulation are met. As provided in § 113.62(a)(1)(i), Customs 
Regulations (19 CFR 113.62(a)(1)(i)), the principal and the surety on 
the bond are responsible, jointly and severally, for the timely deposit of 
any duties, taxes and charges imposed or estimated to be due at the time 
the merchandise is released or withdrawn from Customs custody. 

Under the provisions of § 113.62(k), Customs Regulations (19 CFR 
113.62(k)), if the bond principal defaults with regard to the timely pres- 
entation of entry and entry summary documentation as set forth in 
§ 113.62(b), the obligors on the bond, both principal and surety, jointly 
and severally, agree to pay liquidated damages in the amount of the 
value of the merchandise involved in the default. 

However, as noted in the notice of proposed rulemaking, in contrast 
with the foregoing, any default regarding the timely payment of esti- 
mated duties, taxes and charges required by § 113.62(a)(1)(i) does not 
result in the assessment of damages. When a default arises from either 
a failure to deposit estimated duties, taxes and charges at the time of 
presentation of the entry summary, or from a return of a duty check by a 
financial institution because of insufficient funds or any other negotia- 
bility problem, or from an untimely electronic transfer of funds under 
the Automated Clearinghouse (ACH), or an ACH payment which is 
voided because of insufficient funds, Customs remedy involves asser- 
tion of a claim for duties, taxes and charges against the principal and 
surety for breach of the bond condition stated in § 113.62(a)(1)(i). 

The notice of proposed rulemaking proposed to amend § 113.62 to 
provide specifically for the assessment of liquidated damages when 
a bond principal defaults in respect to the timely payment of estimated 
duties, taxes and charges. In this connection, “duties, taxes and 
charges” would include any applicable ad valorem fees described in 
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§ 24.23, Customs Regulations (19 CFR 24.23), fees for dutiable mail de- 
scribed in § 24.22(f), Customs Regulations (19 CFR 24.22(f)), or harbor 
maintenance fees described in § 24.24(e)(3)(i) and (ii), Customs Regula- 
tions (19 CFR 24.24(e)(3)(i) and (ii)). 

When neither the entry summary documentation is provided, nor es- 
timated duties, taxes and charges provided in a timely manner (a non- 
file), the proposed amendment would make it clear that liquidated 
damages would be assessed in an amount equal to the value of the mer- 
chandise consistent with the bond provision applicable for failure to 
timely present the entry summary documentation. Multiple claims 
would not be assessed when both the documentation and estimated du- 
ties are not submitted. 

Under § 142.13, Customs Regulations (19 CFR 142.13), the district 
director is empowered to require that entry summary documentation be 
filed and that estimated duties, taxes and charges be deposited at the 
time of entry if the importer has repeatedly failed to file entry summary 
documentation timely, has not taken prompt action to settle claims for 
liquidated damages for failure to file timely, or has repeatedly delivered 
entry summary documentation which is incomplete or which contains 
erroneous information. Additionally, § 142.25, Customs Regulations 
(19 CFR 142.25), permits the district director to discontinue immediate 
delivery privileges for these same reasons. Consequently, the notice of 
proposed rulemaking further proposed to amend § 142.13 and 142.25 to 
permit the district director to require presentation of entry summary as 
well as payment of estimated duties, taxes and charges at the time of en- 
try (and thus before the release of the merchandise), or to suspend im- 
mediate delivery privileges, if the importer has not taken prompt action 
to settle a prior claim for liquidated damages issued for failing to deposit 
estimated duties, taxes and charges in a timely manner in viclation of 
§ 113.62(a)(1)(i). 

Inasmuch as the proposed amendment of § 113.62 would provide for 
specific liquidated damages against importers who fail to pay the harbor 
maintenance fee, it was also proposed to amend § 24.24(h)(1), Customs 
Regulations (19 CFR 24.24(h)(1)), to state specifically that importers 
who fail to pay the harbor maintenance fee thereunder shall incur liqui- 
dated damages consistent with the provisions of § 113.62. In concert 
with this, § 24.24(h)(2) and (h)(3), Customs Regulations (19 CFR 
24.24(h)(2) and (h)(3)), were proposed to be amended to indicate, re- 
spectively, that importers against whom liquidated damages claims 
have been assessed may petition for relief in accordance with the proce- 
dures set forth in Part 172, Customs Regulations (19 CFR Part 172), and 
that mitigation shall be afforded from such claims consistent with 
guidelines published for cancellation of claims for the untimely pay- 
ment of estimated duties, taxes and charges. 

The notice of proposed rulemaking also proposed the amendment of 
§ 113.64, Customs Regulations (19 CFR 113.64), concerning Interna- 
tional Carrier Bonds, in order to allow assessment of liquidated dam- 
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ages against carriers who fail to pay passenger processing fees over to 
Customs no later than 31 days after the close of the calendar quarter in 
which they were collected pursuant to § 24.22(g), Customs Regulations 
(19 CFR 24.22(g)). The proposed amendment would provide for liqui- 
dated damages equal to two times the collected passenger processing 
fees which are not remitted to Customs as prescribed by regulation. The 
amendment provides for the payment of fees to Customs which have 
been paid to the carriers by passengers but which have not been timely 
remitted to Customs. 

Eighteen comments were received in response to the notice of pro- 
posed rulemaking. Seven of the comments addressed the proposed liqui- 
dated damages for failure to remit the passenger processing fee. The 
remaining comments addressed the proposed amendment to provide for 
liquidated damages for late payment of estimated duties, fees and taxes. 
A discussion of the comments submitted, followed by Customs response 
thereto, is set forth below. 


FaILurE To Remit PASSENGER PROCESSING FEES 


Comment: 


All seven comments which addressed the issue of late remittance of 
the passenger processing fees were opposed to the amendment on the 
grounds that imposing a liquidated damages amount of double the col- 
lected but unremitted fee bears no reasonable relationship to the 
amount of damages which might accrue to the Customs Service as a re- 
sult of late remittance of the collected user fees. Some commenters al- 
leged that the proposed liquidated damages amount would constitute a 
grossly disproportionate and totally unjustified penalty for an inadver- 
tent and possibly unavoidable remittance delay. The commenters also 
suggested that a liquidated damages provision that does not constitute a 
reasonable forecast of the damages likely to actually result from the 
breach is not enforceable. One commenter stated that Customs lacks 
the legal authority to assess liquidated damages because the provisions 
of 19 U.S.C. 66 only authorize the Secretary of the Treasury to require 
the posting of bonds to protect against loss of revenue from imports. The 
commenter noted that no authority exists in the Tariff Act of 1930 
which would permit Customs to authorize bonds for the purpose of col- 
lecting user fees. Finally, that same commenter noted that Customs has 
adequate remedies in existing statute, specifically the Debt Collection 
Act of 1982, and that the proposed liquidated damages would dramati- 
cally and unnecessarily raise a carrier’s contingent liabilities and its 
surety costs based upon no showing of need or authority. 


Response: 

Customs does not agree with these comments. Initially, it should be 
noted that the provisions of 19 U.S.C. 1623 permit the Secretary of 
the Treasury to require, or authorize Customs officers to require, such 
bonds or other security as may be deemed necessary for the protection 
of the revenue or to assure compliance with any provision of law. The 
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Secretary is also empowered to fix the amount of liquidated damages 
thereunder. Accordingly, Customs is of the view that sufficient legal 
authority exists for the Secretary to require bonds to guarantee the re- 
mittance to Customs of collected passenger processing fees and to fix the 
liquidated damages. 

The commenters suggest that the amount of liquidated damages pro- 
posed to be assessed does not bear a reasonable relationship to the harm 
suffered by the Government for the failure to remit the collected fees as 
required by law. Customs does not agree. Customs has set the amount of 
liquidated damages at two times the amount of the collected but un- 
remitted fees because the harm suffered by the Government is difficult 
to quantify in every case. If a party responsible for the collection of the 
fees fails to remit them to Customs, the Government suffers the damage 
of non-collection of the fee plus loss of use of the funds. Granted, if the 
fee is late by only one day, the Government’s loss does not approach two 
times the amount of the fee. However, if the fee is never paid, the Gov- 
ernment sustains the collected but unremitted fees plus loss of use of the 
money for all time, a measure of damage that cannot be quantified eas- 
ily. Accordingly, Customs is of the view that liquidated damages equal to 
two times the collected but unremitted fees provides a reasonable calcu- 
lation of potential harm from the breach. 

Under the provisions of 19 U.S.C. 1623(c), the Secretary of the Treas- 
ury may authorize the cancellation of any bond charge, in the event ofa 
breach of any condition of the bond, upon the payment of such lesser 
amount as he may deem sufficient. Provisions for filing petitions for re- 
lief from liquidated damages appear in Part 172 of the Customs Regula- 
tions (19 CFR Part 172). Guidelines for the cancellation of these bond 
charges for late remittance of collected fees will be published at a future 
date. 

Customs is further of the view that issuance of liquidated damages is 
the most procedurally efficient method of encouraging compliance with 
laws and regulations governing the payment to Customs of collected 
passenger processing fees as opposed to relying on other remedies out- 
side of the bond structure. Customs is also of the view that the possibility 
of swift action under the terms of the bond will provide a deterrent effect 
to negligent behavior. Accordingly, the amendment to the Regulations 
permitting the assessment of liquidated damages for failing to remit col- 
lected passenger processing fees in a timely manner is being promul- 
gated unchanged from the proposed regulation. 


LATE PAYMENT OF ESTIMATED DuTIES, TAXES AND CHARGES 


Comment: 


Eleven comments were received on this proposed amendment. Two of 
the commenters were in favor of the proposed amendment, one com- 
menter offered only technical comments and neither favored nor op- 
posed the proposed amendment and the remaining commenters either 
opposed the proposed amendment or claimed that it was unnecessary. 
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One commenter believed it to be unnecessary to establish liquidated 
damages for the failure to deposit estimated duties, taxes, and other 
charges in a timely fashion because there is another more effective pro- 
cedure which should be utilized, i.e., the suspension of immediate deliv- 
ery privileges. It was averred that Customs already has the authority 
to sanction delinquent importers who repeatedly fail to file entry docu- 
mentation, who have not taken prompt action to settle non-file liqui- 
dated damages claims, or who repeatedly submit erroneous entry 
documentation. The commenter suggested that this sanctioning 
authority should be expanded to provide for immediate sanctioning of 
any importer who fails to timely pay estimated duties, taxes and charges 
because liquidated damages assessments are not a strong inducement to 
pay nor a deterrent to future violations. The commenter believed that 
placing an importer on a cash basis before the importer can obtain re- 
lease of goods is the most efficient enforcement method to ensure timely 
payment of estimated duties, taxes and charges. The commenter opined 
that the proposed amendment will only frustrate Customs collection ef- 
forts and increase the likelihood of non-payment because it would 
authorize immediate delivery suspension only after exhaustion of the 
liquidated damages process. 


Response: 

As the commenter noted, Customs has the authority to sanction delin- 
quent importers who repeatedly fail to file entry documentation, who 
have not taken prompt action to settle non-file liquidated damages 
claims, or who repeatedly submit erroneous entry documentation. How- 
ever, an importer who presents accurate entry summary documenta- 
tion in a timely fashion but who fails to deposit estimated duties, waits 
for Customs demand for payment and then immediately satisfies the de- 
mand, currently cannot be the subject of a sanction action. Under the 
proposed regulatory amendment, that importer will not be able to avoid 
liquidated damages liability, as the bond breach occurs when the monies 
are not deposited by the tenth working day after entry is made or release 
of the goods is effected. Customs is also of the view that the possibility of 
incurring a claim for liquidated damages for non-payment will provide 
sufficient inducement to an importer to pay on time. In fact, Customs 
believes that the threat of imposition of liquidated damages will en- 
hance collection efforts because the necessity for billing will be reduced. 


LIQUIDATED DAMAGES AGAINST BonpD PRINCIPAL 


Comment: 

One commenter inquired as to whether the “Option 1” mitigation 
standards articulated in T.D. 89-48 for late filing of entry summary 
liquidated damages claims will be available for late payment of esti- 
mated duties, taxes and charges should Customs decide to promulgate 
the amendments as proposed. Additionally, the commenter inquired as 
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to whether harbor maintenance fees would be added to the calculation 
for duties in those situations where an importer fails to file any duties, 
taxes or charges. 


Response: 

Any unpaid harbor maintenance fees will be included in arriving at 
the amount of estimated duties, taxes and charges for purposes of calcu- 
lating liquidated damages to be assessed. Nonpayment of the harbor 
maintenance fee will result in the assessment of liquidated damages at 
twice the unpaid revenue or $1000, whichever is greater, and not in an 
amount equal to the value of the merchandise upon which the fee is cal- 
culated. 

The cancellation of bond claims is a matter of administrative discre- 
tion and is not the subject of public comment and review. 


Comment: 

Two commenters expressed concern about the assessment of liqui- 
dated damages in a statement entry situation, where a Customs broker 
files numerous entry summaries in a single statement and includes one 
check for payment of all estimated duties, taxes and charges or trans- 
mits the payment through the Automated Clearinghouse. The commen- 
ters believe that the untimely filed check or the untimely transmitted 
ACH payment authorization should be treated as a single late payment 
against the filing Customs broker without regard to the number of en- 
tries which may be covered by that statement. 


Response: 

Unless the broker is the importer of record on all the bonds which 
were obligated for the estimated duty payments on the statement, Cus- 
toms cannot, as a matter of law, proceed with liquidated damages 
against the broker, because the broker is acting only as an agent of the 
bond principals and is not a party to the bond contract. The commen- 
ters’ concern can be addressed in standards for the cancellation of bond 
charges, but cannot be changed in the regulations themselves. New 
bond cancellation standards addressing this issue are being formulated 
and will be published soon. 


Comment: 

One commenter suggested that specific language be incorporated into 
the proposed regulation which would require the use of the “Option 1” 
parking ticket approach to cancel these claims for liquidated damages. 


Response: 

Customs does not agree. The cancellation of claims is a matter of ad- 
ministrative discretion which is not the subject of comment and review. 
For this reason, Customs does not believe mitigation guidelines belong 
within the body of the Regulations. 


Comment: 
Three commenters noted that Customs should refrain from assessing 
liquidated damages when a computer “glitch” results in the untimely 
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transmittal of funds via ACH. The party generally responsible for the 
ACH transmittal is the Customs broker handling the statement trans- 
action. One of those three commenters suggested that Customs inform 
the broker, who would then be responsible for correcting the situation. 
If the broker fails to correct the situation, the commenter suggested that 
the broker should be the subject of a penalty for violation of the provi- 
sions of 19 U.S.C. 1641. 


Response: 

The subject proposed amendments relate only to claims for liquidated 
damages for nonpayment of estimated duties, taxes and charges. They 
do not address § 1641 penalties for broker malfeasance. As a matter of 
policy, Customs always retains the enforcement discretion to refrain 
from assessing claims for liquidated damages and penalties, however, 
rulemaking is not the appropriate forum for articulating enforcement 
policy. 

Comment: 

One commenting surety objected to the proposed amendments, not- 
ing that the imposition of liquidated damages for late payment of esti- 
mated duties would penalize the surety for acts of the principal which 
are not under the direct control or directions of the surety. 


Response: 


Customs disagrees with this statement. Bond principals do not seek 
the concurrence of the surety in their actions. Rather, the surety steps in 
to make the Government whole when a principal breaches and fails to 
pay obligations required of him by the bond. Control over the principal 
by the surety is not an issue which can be treated in amendments to the 
Customs Regulations. 


Comment: 

One commenter asserted that Customs should permit 30 days for the 
payment of estimated duties, taxes and charges before the payment is 
considered late and liquidated damages assessed. 


Response: 

The length of time that the importer of record has to pay estimated 
duties, taxes and charges is not the subject of this proposed amendment 
and will not be addressed here. 


Comment: 

Another commenter noted that the proposed liquidated damages pro- 
vision will not deter the typical violator from the improper payment of 
duties. The commenter states that the typical scenario involves an im- 
porter or broker deliberately and fraudulently denying Customs the 
revenue which is due and owing. As such, the obligations fall on the 
surety and the proposed amendment will add yet another obligation. 
This commenter also suggested the use of current sanctioning actions 
against recalcitrant importers or other bond principals who fail to de- 
posit estimated duties in a timely manner. 
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Response: 

Customs does not agree with the commenter’s description of the typi- 
cal scenario for a late payment of estimated duties, taxes and charges. 
Very few of these instances result from an overt fraudulent act. Further, 
principal sanctioning does not serve to make the Government whole 
from the loss suffered, it merely serves to limit future liabilities. Cus- 
toms is of the view that the changes provide for the most effective 
method of gaining swift compliance with regard to the payment of esti- 
mated duties. 


Comment: 

That same commenter suggested that Customs assess penalties un- 
der 19 U.S.C. 1592, against importers who fail to pay estimated duties 
timely, or under 19 U.S.C. 1641, against Customs brokers who fail to 
properly remit duties. The commenter believed that a finding of culpa- 
bility is a more equitable means of assessing liability in these cases. 


Response: 

Customs does not agree. Many cases arise because duty checks are 
dishonored by financial institutions or payments are either electroni- 
cally transferred late or have insufficient funds in the electronic ac- 
count. To assess monetary penalties against importers who fail to 
deposit estimated duties, taxes and charges timely in these cases would 
result in overly harsh assessments of up to eight times the loss of reve- 
nue. Many non-payment violations are not based on fraud or gross negli- 
gence and do not warrant § 1592 penalties. Additionally, cases brought 
under §§ 1592 and 1641 are the most labor-intensive of all penalty cases 
to process. Customs processes thousands of late filing cases each year. 
Compared to the the number of entries filed with Customs each year, the 
number which are filed late comprises an extremely low percentage of 
entries. Still, the administrative burden of keeping up with these cases 
is substantial. It would not be administratively efficient to establish 
§ 1592 or 1641 penalty cases each time an estimated duty payment was 
filed late. 


Comment: 

One commenter, a surety, noted that the proposed regulatory amend- 
ments provide no procedural safeguards to a surety. Under current pro- 
cedures, when an estimated duty payment is not made to Customs 
timely, a debit voucher is processed by Customs and a demand for duties 
is made on surety. The surety noted that many times the demand is not 
made until months after the failure to deposit estimated duties has oc- 
curred (often in the form of a check for estimated duties, taxes and 
charges which is returned by the financial institution for insufficient 
funds) and the bond principal cannot be found. The surety believed that 
under the proposed regulations, the surety would be responsible for 
liquidated damages as well as payment of the estimated duties when in 
many cases it is never notified of the liability in a timely manner. The 
commenting surety suggested that, in order to achieve fairness, Cus- 
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toms must be required to give notice to the surety within a reasonable 
period of time after discovery of the non-payment. The surety suggested 
that language be added to § 113.62(k)(4), which would make the surety 
jointly and severally liable for liquidated damages if within 30 days of 
notification of the principal’s default, the principal or surety has not 
paid the unpaid duties, taxes and charges (or petitioned Customs for re- 
lief of such payment). In no case should Customs seek liquidated dam- 
ages from surety if written notice has not been given tothe surety within 
30 days after the date of default or the date of return of the dishonored 
check, or within 90 days after the end of a reporting quarter. 


Response: 

Pursuant to the provisions of § 172.1(a), Customs Regulations 
(19 CFR 172.1(a)), when Customs issues a demand for payment of 
liquidated damages from the bond principal, a copy of that demand is 
issued to the surety. Although not a formal demand on the surety, this 
courtesy copy provides the surety with notice that aclaim has been made 
against the principal and affords the surety the opportunity to contact 
the principal and assist him in settlement of the claim. Pursuant to 
§ 172.12(b)(2), Customs Regulations (19 CFR 172.12(b)(2)), if the prin- 
cipal does not pay or does not petition the claim, Customs is required to 
notify the surety within 10 days after the expiration of the petitioning 
period. The surety is then afforded 60 days to file a petition for relief. 
Customs is of the view that the procedural safeguards which the com- 


menting surety seeks already exist in the provisions of the Customs 
Regulations. Accordingly, Customs concludes that the proposed lan- 
guage provided by surety is not necessary. 


Comment: 

The same commenter noted that it was not afforded an opportunity to 
assess this proposed risk in writing its current bonds, and, therefore, a 
delayed effective date must be imposed. The surety took the view that 
this potential liability should only apply to future bonds which are writ- 
ten. 


Response: 

The bond conditions are being amended to encourage payment of esti- 
mated duties, taxes and charges by principals in a timely manner. Under 
the current regulatory scheme, bond principals who fail to deposit esti- 
mated duties in a timely manner and their sureties are subject to de- 
mands for payment of those duties. The amendment would thus not 
change the surety’s obligation for payment of those unpaid duties, taxes 
and charges. Also, if sureties believe the risk incurred by the new liqui- 
dated damages potential is too great, they are always at liberty to termi- 
nate bonds pursuant to the provisions of § 113.27, Customs Regulations 
(19 CFR 113.27). 


Comment: 


One commenter stated that the proposed amendments were unneces- 
sary because the current regulations in § 141.0a(d) defines “filing” ofan 
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entry as the delivery of entry documentation along with estimated du- 
ties. Accordingly, it was the commenter’s view that the failure to deposit 
estimated duties, taxes and charges constituted a late filing of an entry 
summary. 


Response: 


The deposit of estimated duties and the filing of entry documents may 
constitute a “filing” for purposes of Part 141 of the Regulations, but the 
terms of the current basic importation bond (19 CFR 113.62) provide for 
liquidated damages for failure to file documentation in violation of the 
provisions of § 113.62(b), and do not provide for liquidated damages for 
failing to deposit estimated duties (19 CFR 113.62(a)). Through these 
amendments, Customs is changing the terms of the bond to provide for 
liquidated damages for the failure to deposit estimated duties. 


CONCLUSION 


After careful consideration of the comments received and further re- 
view of the matter, Customs has concluded that the amendments should 
be adopted without modification. However, for editorial purposes, the 
specific references to Part 113 have been omitted from $§ 24.24(h)(1), 
142.13(a)(2) and 142.25(a)(2). Guidelines for the cancellation of bond 
charges involving the failure to deposit estimated duties, taxes and 
charges or the failure to remit collected passenger processing fees to 
Customs in a timely manner will be published shortly. 


REGULATORY FLEXIBILITY ACT 


Inasmuch as the amendments will encourage the lawful and timely 
payment of estimated duties, taxes and charges and will discourage and 
deter their negligent non-payment, it is hereby certified, pursuant to 
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et. seq.), 
that the amendments set forth in this document should not have a sig- 
nificant economic impact on a substantial number of small entities. Ac- 
cordingly, they are not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as speci- 
fied in section 1(b) of E.O. 12291. Accordingly, a regulatory impact 
analysis is not required. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this final regulation is in 
§§ 24.24, 113.62 and 113.64. In the event liquidated damages were to be 
assessed by Customs for failure to timely deposit estimated duties, taxes 
or charges due on imported merchandise entered for consumption, it 
would be necessary for the party to file a petition for relief with Customs 
in order to mitigate or cancel the claim for liquidated damages. The 
likely respondents would be businesses. The collection of information 
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contained in this final regulation has been approved by the Office of 
Management and Budget (OMB) under 1515-0187. The estimated aver- 
age annual burden associated with this collection of information is one 
hour per respondent or recordkeeper, depending on individual circum- 
stances. Comments concerning the accuracy of this burden estimate 
and suggestions for reducing this burden should be directed to the Office 
of Management and Budget, Attention: Desk officer for the Department 
of the Treasury, Office of Information and Regulatory Affairs, Washing- 
ton, D.C. 20503, with copies to the U.S. Customs Service at the address 
previously specified. 


DRAFTING INFORMATION 


The principal author of this document was Russell Berger, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List OF SUBJECTS 


19 CFR Part 24 
Accounting, Claims, Customs duties and inspection, Imports, Taxes, 
Wages. 


19 CFR Part 113 
Customs bonds. 


19 CFR Part 142 
Customs duties and inspection, Imports. 


AMENDMENTS TO THE REGULATIONS 


Accordingly, Parts 24, 113 and 142, Customs Regulations (19 CFR 
Parts 24, 113 and 142) are amended as set forth below. 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 


1. The general authority citation for Part 24 continues to read as fol- 
lows, as does the specific sectional authority for § 24.24, while the spe- 
cific sectional authorities for §§ 24.12 and 24.32 are amended to read as 
follows: 

Authority: 5 U.S.C. 301, 19 U.S.C. 58a-58c, 66, 1202 (General Note 8, 
Harmonized Tariff Schedule of the United States (HTSUS)), 1624, 31 
U.S.C. 9701, unless otherwise noted. 

* * * * * * * 


Section 24.12 also issued under 19 U.S.C. 1524, 46 U.S.C. 31302; 


* * * * * * * 


Section 24.24 also issued under 26 U.S.C. 4461, 4462; 


* * * * * * 


Section 24.32 also issued under 5 U.S.C. 5582, 5583; 


* * * * * * 
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2. Section 24.24 is amended by revising the headings of paragraphs (h) 
and (h)(1), and by adding a sentence to the ends of paragraph (h)(1), 
paragraph (h)(2) and paragraph (h)(3), to read as follows: 


§ 24.24 Harbor maintenance fee. 
ok ok ok OK * cd Ed 


(h) Penalties/liquidated damages for failure to pay harbor mainte- 
nance fee and file summary sheet. (1) Amount of penalty or damages. 
* * * An importer shall be liable for payment of liquidated damages un- 
der the basic importation and entry bond, for failure to pay the harbor 
maintenance fee, as provided in such bond. 

(2) * * *Any application to cancel liquidated damages incurred shall 
be made in accordance with part 172 of this chapter. 

(3) * * * Any liquidated damages assessed under this provision shall 
be mitigated in a manner consistent with guidelines published by the 
authority of the Commissioner of Customs for cancellation of claims for 


untimely payment of estimated duties, taxes and charges. 
* * * * * % * 


PART 113—CUSTOMS BONDS 
1. The authority citation for Part 113 continues to read as follows: 


Authority: 19 U.S.C. 66, 1623, 1624. Subpart E also issued under 19 
U.S.C. 1484, 1551, 1565. 

2. Section 113.62 is amended by adding a new paragraph (k)(4) toread 
as follows: 


§ 113.62 Basic importation and entry bond conditions. 


* * * * * * 


(4) Ifthe principal defaults on agreements in the condition set forth in 
paragraph (a)(1)(i) of this section only, the obligors (principal and 
surety, jointly and severally) agree to pay liquidated damages equal to 
two times the unpaid duties, taxes and charges estimated to be due or 
$1,000, whichever is greater. A default on the condition set forth in para- 
graph (a)(1)(i) of this section shall be presumed if any monetary instru- 
ment authorized for the payment of estimated duties, taxes and charges 
by § 24.1(a) of this chapter is returned unpaid by a financial institution, 
or if apayment authorized under Automated Clearinghouse (see § 24.25 
of this chapter) is not transmitted electronically to Customs in a timely 
manner. If the principal defaults on agreements in both of the condi- 
tions as set forth in paragraphs (a)(1)(i) and (b) of this section, the meas- 
ure of liquidated damages assessed shall be as provided in paragraph 
(k)(1) of this section for a default of the agreements in the condition set 
forth in paragraph (b) of this section. For purposes of this paragraph, 
the phrase “unpaid duties, taxes and charges” shall include any appro- 
priate ad valorem fees described in § 24.23 of this chapter, fees relating 
to dutiable mail described in § 24.22(f) of this chapter, and harbor main- 
tenance fees described in § 24.24(e)(3)(i) and (ii) of this chapter. 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 23, JUNE 9, 1993 


3. Section 113.64 is amended by adding a new sentence to the end of 
paragraph (a) to read as follows: 


§ 113.64 International carrier bond conditions. 

(a) * * * Ifthe principal (carrier) fails to pay passenger processing fees 
to Customs no later than 31 days after the close of the calendar quarter 
in which they were collected pursuant to § 24.22(g) of this chapter, the 
obligors (principal and surety, jointly and severally) agree to pay liqui- 
dated damages equal to two times the passenger processing fees which 
have been collected but not timely paid to Customs as prescribed by 
regulation. 


PART 142—ENTRY PROCESS 
1. The authority citation for Part 142 continues to read as follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


2. Section 142.13 is amended by revising the first sentence of para- 
graph (a)(2) to read as follows: 


§ 142.13 When entry summary must be filed at time of entry. 
(2) Has not taken prompt action to settle a claim for liquidated dam- 
ages issued under § 142.15 for failure to file entry summary documenta- 
tion timely, or a claim for liquidated damages issued under the basic 
importation and entry bond for failure to deposit estimated duties, taxes 
and charges timely, as provided in such bond. * * * 
* * * * ok * * 


(a) * * * 
2. Section 142.25 is amended by revising the first sentence of para- 
graph (a)(2) to read as follows: 


§ 142.25 Discontinuance of immediate delivery privileges. 


* * * * * * * 


(2) Has not taken prompt action to settle a claim for liquidated dam- 
ages issued under § 142.27 for failure to file the applicable Customs 
documentation set forth in § 142.22(b) timely, or a claim for liquidated 
damages issued under the basic importation and entry bond for failure 
to deposit estimated duties, taxes and charges timely, as provided in 


such bond.* * * 
* * * ok * ok ok 


MICHAEL H. Lang, 
Acting Commissioner of Customs. 


Approved: May 10, 1993. 
RonaLp K. NoBLg, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 28, 1993 (58 FR 30979)] 
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ERRATA 


(F.D.-93-33) 
(T.D. 93-35) 


FOREIGN CURRENCIES 


DalLy RATES FOR COUNTRIES NOT ON QUARTERLY List FOR APRIL 1993 


(F-D-93-34) 
(T.D. 93-36) 


FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR APRIL 1993 


SUMMARY: T.D. 93-33 and 93-34 were originally published in the 
Customs BULLETIN, Vol. 27, No. 20, dated May 19, 1993, appearing on 
pages 1-4. 

Please note the following corrections: 


T.D. 93-33 has been renumbered T.D. 93-35; and 
T.D. 93-34 has been renumbered T.D. 93-36. 








U.S. Customs Service 


General Notices 


19 CFR Part 175 


RECEIPT OF DOMESTIC INTERESTED PARTY PETITION 
CONCERNING CLASSIFICATION OF DOWN COMFORTERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; solici- 
tation of comments. 


SUMMARY: Customs has received a petition submitted on behalf of a 
domestic interested party concerning the tariff classification of certain 
down comforters. Customs has held in certain rulings regarding certain 
down comforters with an outer shell of cotton that the outer cotton shell 
determines the classification of the comforters at the subheading level 
of the Harmonized Tariff Schedule of the United States (HTSUS) and 
the textile category of the comforters. The petitioner claims that the 
down filling imparts the essential character to these comforters and 
thus believes the comforters should be classified at a different subhead- 
ing level, resulting in a higher rate of duty and different textile category. 
This document invites comments regarding the correctness of Customs 
classification of these comforters. 


DATE: Comments must be received on or before June 28, 1993. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
the U.S. Customs Service, Office of Regulations and Rulings, Regula- 
tions Branch, Franklin Court, 1301 Constitution Ave., NW., Washing- 
ton, D.C. 20229. Comments may be viewed at the Office of Regulations 
and Rulings, Franklin Court, 1099 14th Street, NW., suite 4000, Wash- 
ington, D.C. 


FOR FURTHER INFORMATION CONTACT: Craig Clark, Commer- 
cial Rulings Division, U.S. Customs Service, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 516, Tariff Act of 1930, as amended (19 U.S.C. 
1516), a petition has been filed by a domestic interested party concern- 
ing the classification of certain down comforters with an outer shell of 


17 
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cotton in subheading 9404.90.80, HTSUS, subject to a Column 1 rate of 
duty of 5 percent ad valorem. 

Heading 9404, HTSUS, provides for articles of bedding and similar 
furnishing (for example, mattresses, quilts, eiderdowns, cushions, 
pouffes and pillows) fitted with springs or stuffed or internally fitted 
with any material or of cellular rubber or plastics, whether or not cov- 
ered. 

In HQ 084000 (June 16, 1989), Customs held that a down comforter 
was classified as an article of bedding and similar furnishing, other, 
other, of cotton, not containing any embroidery, lace, braid, edging, 
trimming, piping exceeding 6.35 millimeters or applique work in sub- 
heading 9404.90.80, HTSUS, subject to a Column 1 rate of duty of 5 per- 
cent ad valorem and textile category 362. This down comforter had a 
shell made of 100 percent cotton fabric, a filling of white goose down, 
and a piping of less than 6.35 millimeters on all four edges. 

In HQ 086080 (February 9, 1990), Customs held that a down comfort- 
er was classified in subheading 9404.90.80, HTSUS, subject toa Column 
1 rate of duty of 5 percent ad valorem and textile category 362. This 
down comforter had a 100 percent woven quilted shell and a filling of 
100 percent goose down, but had no external decorative work. 

In HQ 084000 and HQ 086080 Customs has determined, therefore, 
that it is the outer cotton shell that determines the classification of these 
down comforters at the subheading level, making them classifiable as 
“of cotton.” 

The petitioner contends that it is the down filling, and not the outer 
cotton shell, that imparts the essential character in application of Gen- 
eral Rule of Interpretation (GRI) 3(b) to the down comforters and 
should determine the classification at the subheading level. Conse- 
quently, the petitioner submits that the proper classification of the 
down comforters with cotton covers is as “other, other, other, other,” in 
subheading 9404.90.9060, HTSUS, a residual provision within heading 
9404, subject to a duty rate of 14.5 percent ad valorem and textile 
category 899. 


COMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs in- 
vites written comments from interested parties on this issue. The peti- 
tion of the domestic interested party, as well as all comments received in 
response to this notice, will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), section 1.4, 
Treasury Department Regulations (31 CFR 1.4), and section 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
U.S. Customs Service, Office of Regulations and Rulings, Franklin 
Court, 1099 14th St., NW., suite 4000, Washington, D.C. 
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AUTHORITY 


This notice is published in accordance with section 175.21(a), Cus- 
toms Regulations (19 CFR 175.21(a)). 
MICHAEL H. Lang, 
Acting Commissioner of Customs. 


Approved: May 20, 1993. 
Rona_p K. NoBLe, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 27, 1993 (58 FR 30726)] 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 6-1993) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of April 1993 follow. 
The last notice was published in the Customs BULLETIN on May 12, 1993. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W., (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: May 24, 1993. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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OPINION 


REstanl, Judge: This matter is before the court for decision following 
a trial de novo. The issue before the court is whether Model Year 1989 
and 1990 two-wheel and four-wheel drive Nissan Pathfinders are prop- 
erly classified under the Harmonized Tariff Schedule of the United 
States (“HTS”), heading 8704, “Motor vehicles for the transport of 
goods,” or under heading 8703, “Motor cars and other motor vehicles 
principally designed for the transport of persons (other than those of 
heading 8702 [public transport passenger vehicles]), including station 
wagons and racing cars.” There is no dispute as to the placement of the 
merchandise under the appropriate subheadings. If defendant prevails, 
classification will remain under item 8704.31.00, HTS, based on weight. 
If plaintiff prevails, classification will be under item 8703.23.00, HTS, 
based on engine size. 


BACKGROUND 


The merchandise at issue is a two door multipurpose passenger vehi- 
cle (“MPV”), also known as a sports utility vehicle. The vehicle uses the 
same frame side rails as Nissan’s “Hardbody” compact pick-up truck, 
and its front end is largely identical to the Hardbody’s cab portion. The 
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Pathfinder, however, does not have a cargo box, which is the hallmark of 
any pick-up truck. Instead, its body consists of one unit and the inside is 
configured like an ordinary station wagon, with a rear seat or seats that 
fold down for extra cargo space. The Pathfinder would be a station 
wagon, except that it is designed for off-road use, whereas station wag- 
ons are designed for on-road use. 

At this point, it may be appropriate to mention the Explanatory Notes 
to the Harmonized Commodity Description and Coding System, pub- 
lished by the Customs Co-Operation Council. The Pathfinder literally 
fits the Explanatory Note definition of a station wagon, which is a very 
broad definition.! The definition, however, likely would encompass 
some vans which are to be classified under heading 8704.2 Most likely 
the station wagon definition was not meant to cover vans that do not 
have tailgates. A tailgate is one of the hallmarks of a “voiture du type 
“break”,” which is the French term for “station wagon” as used in the 
Explanatory Note. Harmonized Commodity Description and Coding 
System, Heading No. 87.03 (1st ed. 1987). On the other hand, as indi- 
cated, traditional station wagons are not off-road vehicles. Thus, the Ex- 
planatory Note defining station wagons should not be read too literally. 
In any case, the note is not binding, although such notes are “generally 
indicative of proper interpretation of the various provisions of the 
{Harmonized Tariff System].” Lynteq, Inc. v. United States, 976 F.2d 
693, 699 (Fed. Cir. 1992) (quoting H.R. Conf. Rep. No. 576, 100th Cong., 
2d Sess. 549 (1988), reprinted in 1988 U.S.C.C.A.N. 1547, 1582). Also 
instructive, but nonbinding, is the decision of the Customs Co-Opera- 
tion Council to classify the Pathfinder under heading 87.03. Report to 
the Customs Co-Operation Council on the Fifth Session of the Harmo- 
nized System Committee, Annex G/4 to Doc. 35.960E (HSC/5/Apr. 90) 
(G/4/2/Rev.) (Apr. 12, 1990); Report to the Customs Co-Operation 
Council on the Sixth Session of the Harmonized System Committee, 
Annex L/9 to Doc. 36.300E (HSC/6/Nov. 90) (Nov. 6, 1990). Excessive 
reliance on such a decision, however, may be in conflict with the court’s 
duty to make de novo factual findings. The court deems it more useful to 
set aside these matters and to proceed to a factual assessment of the 
merchandise. 

In exercising its factfinding function, the court does not rely on the 
classification of two Pathfinder models not before the court. One is the 
E-Model, a little sold, bare-bones vehicle with no back seat, which was 
classified under heading 8704, HTS, and the four door model which is 
classified under heading 8703, HTS. The classification of either of these 
vehicles may be in error and is subject to de novo challenge. See Toyota 


1 «Station wagons” are defined as “vehicles with a maximum seating capacity of nine persons (including the driver), 
the interior of which may be used, without structural alteration, for the transport of both persons and goods.” Customs 
Co-Operation Council, 4 Harmonized Commodity Description and Coding System, Explanatory Notes, Heading No. 
87.03 (1st ed. 1986). 

2An Explanatory Note of the Harmonized Commodity Description and Coding System indicates that heading 87.04 
covers, in particular, “[o}rdinary lorries and vans (flat, tarpaulin-covered, closed, etc.); delivery trucks and vans of all 
kinds, removal vans * * *.” 4 Harmonized Commodity Description and Coding System, Explanatory Notes, Heading 
No. 87.04. 
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Motor Sales, USA, Inc. v. United States, 7 CIT 178, 194-95, 585 F. Supp. 
649, 662-63 (1984) (disparate treatment of similar merchandise is not 
controlling), aff'd, 3 Fed. Cir. (T) 93, 753 F.2d 1061 (1985). Accordingly, 
the court, for most purposes, excluded evidence on either vehicle. The 
court limited evidence to the vehicle models in the entries currently be- 
ing considered, except for evidence providing a comparison with vehi- 
cles readily accepted as “trucks” or “passenger cars.” 

The trial in this matter occupied three weeks, including test drives, 
videotape viewing, document review and opening and closing argu- 
ments. Thus, it is impossible to discuss anything other than a few high- 
lights of the evidence. 


DISCUSSION 


The issue in this case is whether the Pathfinder is principally de- 
signed for the transport of persons. Although defendant’s classification 
of the Pathfinder as a vehicle for the transport of goods carries a pre- 
sumption of correctness and plaintiff has the burden of proof, defen- 
dant’s task was difficult from the outset. That is, one of the first steps 
was a viewing of a sample of the subject merchandise, which was avail- 
able to the court throughout the trial. The sample virtually shouts to the 
consumer, “I am acar, not a truck.”3 Defendant’s counsel, however, put 
on a good deal of evidence to show that certain segments of the automo- 
tive manufacturing industry, including persons within Nissan, view the 
subject merchandise as a “truck,” at least for some purposes. See. e.g., 
Defendant’s Exhibit 131, at 48-49 (Deposition of J.P. Felix). Therefore, 
defendant’s approach to the case, and probably the only sensible ap- 
proach from its point of view, was to try to establish that the Pathfinder 
fits the common industry meaning of the term “truck.” As trucks are by 
definition vehicles designed for the “transport of goods,” classification 
under heading 8704, HTS, would follow. 

Defendant went about its task in several ways. First, it emphasized all 
the similarities to the Hardbody compact pick-up truck and the dissimi- 
larities to the Nissan Maxima, Nissan’s top of the line sedan, which has 
the same size engine as the standard Pathfinder. The selection of the 
Nissan Maxima as the comparison vehicle was ostensibly made on an 
objective basis, after survey of the automotive market. Defendant’s wit- 
ness admitted, however, that he used numerous subjective and, to the 
court’s mind, suspect criteria to select the Maxima.4 Defendant’s coun- 
sel’s remark that the witness had to Nissan product to make a parts com- 
parison is probably closer to the mark. In any case, it is clear that few 
Maxima parts are used in the Pathfinder, although there are numerous 
functional analogues. Apparently, there was no Nissan station wagon to 
use for comparison. The court doubts any other sedan would be more 
comparable, so from that standpoint the comparison is acceptable. 


3 Once again, the cliché that the “sample * * * is a very potent witness,” United States v. Halle Bros. Co., 20 CCPA 
219, 221, C.A.D. 3552 (1932), appears true. 

4 For example, comparative engine size overpowered all other selection criteria, and “expensive” vehicles were ex- 
cluded. 
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Overall, the court sees little use, however, in comparing the Pathfinder 
to a sedan, as opposed to a station wagon. 


A. CoMPARISON OF THE PATHFINDER AND THE HarpgBopy Pick-Up Truck 
REVEALS SIGNIFICANT DIFFERENCES 


1. Numerous design changes were made to accommodate passengers in 
the Pathfinder: 


At trial, both parties embarked upon a comparison of the Hardbody 
and the Pathfinder. This is an area worth some consideration because 
the Pathfinder is a Hardbody derivative. The extent to which it differs 
from the Hardbody and the reasons for the differences are probative. 
The Hardbody is Nissan’s compact pick-up truck. It has many features 
intended to give it passenger-car élan. It also has the open cargo box that 
is characteristic of a pick-up truck. Although the Hardbody is used prin- 
cipally as a general transportation vehicle, it is accepted as a “truck,” 
albeit a compact pick-up truck with correspondingly inherent limits on 
cargo capacity. 

Mr. Noguchi, Nissan’s principal design engineer in the 1983 develop- 
ment period, testified that Nissan, a late entrant to the field, wanted to 
build an MPV to compete with the Ford Bronco II and similar vehicles. 
These vehicles have great flexibility, are suitable for people and cargo, 
travel through mud, snow, and other off-road terrain. The court would 
call these vehicles “compact” MPV’s. This is in contrast to full size 
MPV’s, which are not the subject of this action. Nissan’s idea seemed to 
be to grab some portion of the compact pick-up truck market that might 
be switching to MPV’s. It is not clear to what extent the designer fore- 
saw that ordinary passenger car buyers would eventually switch to 
MPV’s, but design documents indicate that this market was considered. 
Wanting to achieve this goal economically, and to avoid building a new 
plant, Mr. Noguchi decided to use as much of the Hardbody, which had 
some off-road capability, as possible. A decision was made to use the 
Hardbody frame side rails, which were expensive parts to manufac- 
ture.5 

To keep the vehicle short, with appropriate departure angles for un- 
level terrain, Mr. Noguchi designed a short rear bumper into which the 
frame was inserted. The Hardbody bumper was wider and outside the 
frame. Because of the rear passenger seats, the gas tank was moved to 
the rear and the spare tire position was changed. Of great concern to the 
designer was passenger ride, so a new rear suspension was developed. 
The court credits Mr. Noguchi’s testimony that this was an expensive, 
innovative and important change. Instead of a typical truck leaf spring 
suspension, which has a different ride at different loads, a five link coil 
suspension was used. This and the change in the gas tank position led to 


5 Thereisa question as to whether the two-wheel drive Hardbody had weaker C-section side rails. Mr. Watanabe so 
testified, but documentary evidence implies the opposite. The court tends to believe Mr. Watanabe as he was a 
Hardbody designer. This is not particularly significant, however, as both the four-wheel drive Hardbody and the Path- 
finder used stronger box-section side rails. 
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use of tubular cross beams, not present on the Hardbody frame, in the 
rear of the frame, and one more cross beam overall. 

The factfinder rode in both a 1989 Pathfinder and a 1989 Hardbody. A 
significant difference in ride is discernible, even from the front seat, the 
only seat in the Hardbody model provided. The Hardbody ride is bump- 
ier, that is, more “trucklike.” Essentially, the same route was used and if 
differences in tires or shock absorber settings could account for this 
great difference, it was not part of the testimony in this case. 

Other adjustments to the Hardbody design, ostensibly for passenger 
comfort, were noted. The court did not find front suspension differences 
of great significance. There seemed to be more significance to lowering 
the entire vehicle fifty millimeters for ease of entry. Likewise, improv- 
ing the seat slide makes entry to the rear seat easier, although not as 
easy as entry into a sedan. Plaintiff's witnesses testified that the 
Hardbody door had already been widened and was adequate for this pur- 
pose. Also, the Pathfinder comes with a larger standard engine than the 
Hardbody. The Pathfinder engine is, in fact, the same size as the Max- 
ima’s, but there are differences from the Maxima engine because of the 
Pathfinder’s various purposes. Plaintiff's witnesses testified that for 
performance reasons the larger engine was made a standard feature. 
The court believes there were numerous reasons for the engine change 
and they favor both sides. The other powertrain, axle and wheel differ- 
ences are all minor, but are consistent with the Pathfinder’s off-road 
mission, particularly in a loaded condition. 

The main difference in the two vehicles is the overall body design. The 
Hardbody is a cab and cargo box, with virtually unlimited vertical space, 
unless capped. The Pathfinder has a station wagon body. This is a very 
important distinction. As Mr. Noguchi testified, the solid body dampens 
noise and protects against dust and wind. The body mounts are also dif- 
ferent. The court credits Mr. Noguchi’s testimony that these changes 
are for passenger comfort. Testimony of the intent of plaintiff's designer 
is probative, particularly when the intent appears to have been realized. 
See Pistol Fashions, Lid. v. United States, 5 CIT 284, 286 (1983). Impor- 
tantly, the station wagon body also provides space for a back seat. The 
roof was raised somewhat and leg room in the back seat is excellent — so 
excellent that with the back seats up for passengers, the Pathfinder’s 
cargo space is limited compared to that of midsize station wagons.6 
Overall, rear seat area compares favorably with that of midsize wagons. 
See Plaintiff's Exhibit 62. 

At this point, the court wishes to discuss defendant’s exhibits 127 and 
128. These are computer-designed models of the Pathfinder and 
Hardbody, which are superficially similar. The Hardbody model is 
equipped with a representation of an after-market cargo bed cap made 
to resemble the Pathfinder’s rear window configuration. The Path- 
finder model’s rear seat and cargo area may be exposed in the model by 


6 The evidence revealed that midsize station wagons, rather than small or large ones, provide the best passenger-car 
cargo capacity comparisons. 
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lifting a cap-like portion of the model. One may not do this with an actual 
Pathfinder, without using a blow-torch.7 For a better comparison of the 
exterior of the two vehicles, one should compare plaintiff’s exhibits 1 
and 2, which clearly show the different configurations between the vehi- 
cles as manufactured, including the clear divide between the cab and 
cargo box of the Hardbody. 

The rear seat area is not an afterthought. By riding in the back seat, 
the factfinder was able to determine that the seats are comfortable; they 
also recline. Although the rear seats fold forward to make a fairly flat 
cargo bed, they are not removable. There are rear seat stereo outlets. 
There are ashtrays, cubbyholes, arm rests, handholds, footwells, seat 
belts, child seat tie down hooks, and operable windows. While none of 
these are basic structures, there is not much more which can be done to 
make a substantial rear seat area. Furthermore, no difference from pas- 
senger car rear seat areas was revealed. This is in contrast to side-facing 
flip-up seats in a king cab pick-up, which the factfinder was able to ob- 
serve during a ride in a 1993 Ford Ranger compact pick-up; it is also in 
contrast to removable-type rear seats. Two medium sized attorneys 
were compressed into the king cab, which is obviously designed for short 
rides, probably for children. Some pick-up cabs also have full rear bench 
seats for “crews.” These usually do not recline and witnesses for both 
sides testified the seats were not comfortable and also were only for 
short rides. 

Overall, while the Hardbody and Pathfinder share some basic struc- 
tural components, they were developed separately, and they were based 
on totally different concepts. Anyone who planned to buy one vehicle 
probably would not buy the other. The chassis is different, the body is 
different, and there is a substantial rear seat area which affects cargo 
space in the Pathfinder. Not insignificant is the great price difference 
between the simple cab and cargo box pick-up truck and the Pathfinder, 
a fairly expensive vehicle.8 


2. The Pathfinder’s cargo carrying capability is inferior to the 
Hardbody’s and compares well with that of station wagons: 

Cargo capacity data produced by both sides reveal that the Pathfin- 
der’s cargo capacity falls within the range of cargo capacities for midsize 
station wagons in rear seat-down configuration. Defendant produced 
some good regression analyses, which demonstrated that the Path- 
finder lies outside the predicted line for station wagons when weight- 
driven (and toa lesser extent shadow area) factors are compared to cargo 
capacity. But the weight and shadow area of the Pathfinder are ex- 
plained by its off-road capability. A visual examination of a Volvo 740 
station wagon (a slightly longer vehicle) revealed the Volvo and Path- 
finder to be functionally equivalent in this capacity. In terms of cargo 


7 Defendant’s counsel took pains not to obscure this distinction. 
The court is glossing over trim level differences and differences between two- and four-wheel drive vehicles because 
they are not significant to the outcome. Most sales were of the four-wheel drive version, at the highest trim level. Stipu- 
lation of Facts, Attachment E. 
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capacity, they are remarkably similar in boxiness, overall size, rear 
opening, and configuration, even in the way in which the bottom of the 
rear seat pops up when the top folds down, which intrudes into the cargo 
space.9 The Pathfinder’s height from the ground may make it somewhat 
easier to load, but overall it does not differ significantly from a station 
wagon in terms of ease of loading or unloading. A depiction of the cargo 
areas of an earlier model of the same Volvo and the Pathfinder is found 
in plaintiff's exhibit 40. The court has also taken note of the cargo bed of 
the Hardbody, depicted in plaintiff's exhibit 42. It has no carpeting. It is 
uncovered and it has a supported fold down tailgate.10 

The court notes at this point that whereas a pick-up may be loaded 
with an industrial fork lift, not soa Pathfinder because of its pop-up tail- 
gate. A feature of the Pathfinder tailgate is a separate window opening 
to allow deposit of small packages, a passenger convenience rather than 
a true cargo feature. Furthermore, the Pathfinder’s cargo area is quite 
plush not designed for moving dirty items without considerable packag- 
ing or use of a liner, whereas a pick-up can be easily washed out. As indi- 
cated previously, in the seat-up mode, the Pathfinder’s cargo volume 
capacity is poor, although its 400 pound cargo weight capacity is not. De- 
fendant also makes an argument that the Pathfinder’s maximum capac- 
ity for persons (using a 150 pound standard), is 750 pounds, while its 
cargo carrying capacity (or payload) is 1,000 pounds. In terms of volume, 
maximum passenger space compares favorably with maximum cargo 
space. Furthermore, payload does not vary significantly from that of 
comparable station wagons. 


B. THE PATHFINDER WAS DESIGNED FOR OFF-ROAD PASSENGER USE 

The second of defendant’s approaches was to challenge the testimony 
of plaintiff's witnesses that revealed that the off-road capability of the 
Pathfinder accounted for some of its similarity to a truck. Defendant’s 
view is that the strength and weight of the Pathfinder is for cargo, and 
particularly cargo off-road. Important features that do not relate specifi- 
cally to cargo are Pathfinder approach, departure and ramp over angles 
and ground clearance, all clearly for off-road use and superior to that of 
passenger vehicles. In fact, it is the Pathfinder’s ground clearance, to- 
gether with its stubbiness, which makes it look different from a passen- 
ger car or a capped pick-up truck. 

Defendant’s view is that the rear seat head clearance is less than that 
in the front seat and that a passenger of six feet or more would bump his 
or her head on serious off-road terrain. Thus defendant argued, 
strength and weight of the Pathfinder must be for off-road hauling of 
cargo, not people. First of all, there are seat belts; second, the seats re- 
cline; and third, one would imagine a six footer might switch to the front 
seat if he or she truly wishes to go bouncing over rough terrain. Also, it is 


9 Wheel houses intrude as well, but these were shortened from the Hardbody design to fit better into the rear seat 
area of the Pathfinder. 

10Testimony was that the Hardbody bed is designed so that a hobbyist’s four-by-eight plywood sheet will ride on the 
tailgate. The Pathfinder was not so designed; the flip-up gate does not travel well in the open position. 
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stipulated that the automotive designers designed for 150 pound people. 
It was not clear what height is considered the norm for this purpose, and 
150 pounders would make somewhat thin six footers.11 

Defendant also relies on evidence of low off-road usage. One of plain- 
tiff’s witnesses testified off-road use was about ten percent of usage. 
Maritz market studies show high occasional off-road usage, and little 
frequent off-road use, but it is not disputed that the vehicle is designed 
for the most stressful, use. The court has concluded that this is fully 
loaded off-road use. The Pathfinder cannot be sold as an off-road vehicle 
without practical off-road capability, even if many customers want off- 
road cachet more than off-road use. 

Defendant also disputes that the Pathfinder’s front end is actually de- 
signed for off-road passenger use. It put in evidence of the large truck- 
like front brake rotors and after-market snow plow features.12 Snow 
plows do not come with the vehicles and the front end strength is consis- 
tent with winching the vehicle out of mud as well as winching tree 
stumps out of the ground. If one wishes to buy an expensive Pathfinder 
to do pick-up truck jobs one may, but it seems a waste of money, unless 
one wants superior passenger accommodations as well. 

A good deal of testimony was devoted to towing. The Pathfinder has 
the weight, the strength and the engine to tow more than a station 
wagon of comparable size. The same factors are needed for good loaded 
off-road capability, and do not greatly influence the outcome. 


C. THE LEVEL OF FRONT SEAT AND CaB Comfort IN 
TRUCKS IS NOT DETERMINATIVE 

Defendant’s third approach was to meet plaintiff's testimony regard- 
ing the Pathfinder’s passenger amenities by demonstrating that vari- 
ous trucks were equally congenial. It produced a 1993 Ford Ranger 
compact truck, which rode slightly better than the Pathfinder and had 
numerous creature comforts. As the Ranger was right off the assembly 
line and compact pick-up trucks are used as substitutes for entry level 
passenger cars, this evidence was not surprising. That compact pick-up 
trucks are becoming very like passenger cars may someday call into 
question their classification, but it does not affect the classification of 
the Pathfinder. Similarly, that heavy trucks are often quite comfortable 
or have superior suspension systems, particularly at the high end, does 
not affect the classification of the merchandise at issue. 


D. MARKETING AND USE INDICATE THE PATHFINDER WAS 
DESIGNED FOR TRANSPORT OF PERSONS 
The fourth area of concern was marketing, as reflective of design in- 
tent and execution. It is fairly clear from the evidence that cargo capac- 
ity was not a major objective of the designer vis-a-vis the competition, at 
least as reflected in its polar charts. See. e.g., Plaintiff's Exhibit, Ref. No. 


1 The 95th percentile American male, a six footer, was used for head room and leg room for some purposes. See Plain- 
tiffs Exhibit, Ref. No. 3, Bates No. 1581. 

12 Pathfinders have front disc brakes rather than drum brakes, a more truck-like feature. Front leg room is also an 
improvement over the Hardbody. 
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17, Bates No. 23523. Product development documentation and advertis- 
ing were consistent.13 The emphasis was on family use, loading grocer- 
ies and sports equipment and “go anywhere” élan. 

This was quite a contrast with truck advertising, which overwhelm- 
ingly emphasized ruggedness and masculinity rather than family use. 
While marketing is not very important in this area because of the desire 
to portray the vehicle as “everything for everybody,” marketing was 
much more passenger oriented than cargo oriented. This is also consis- 
tent with customer use information. Personal goods or business goods 
hauling was not a major concern. 


E. REGULATORY SCHEMES AND INDUSTRY TERMINOLOGY THAT CLASSIFY SPORTS 
UTILITY VEHICLES AS A SUBCATEGORY OF TRUCKS DO NOT CONTROL TARIFF 
CLASSIFICATION 
The fifth and strongest area for defendant is definitional. Throughout 

Nissan’s documents and advertising, the Pathfinder is schizophreni- 

cally referred to as a “truck” and a “car.”14 Apparently, Nissan is not 

alone in this regard. The automotive industry was once clearly divided 
into cars and trucks. Sports utility vehicles employing truck-like 
frames15 are often made in separate truck divisions and are included in 
pick-up truck/sports utility vehicle sales line-ups. In fact, the Path- 
finder and the Hardbody share an owners’ manual. From a basic struc- 
tural engineering viewpoint, one might, without dissembling, call the 

Pathfinder a “truck.” Ford and Chrysler’s engineers reflected this view. 

This does not make the Pathfinder a “truck,” nor does it mean that the 

Pathfinder is not principally designed for carrying people. The classifi- 

cation is not controlled by the fact that certain basic structures are suit- 

able for trucks. As indicated, there were some basic structural changes 
and numerous other design points which were all for the purpose of ac- 
commodating passengers. While the latter changes may seem minor to 
engineers, they are part of the total design of the vehicle. In fact, one of 

defendant’s engineers, when asked, could not think of how to make a 

sports utility vehicle which would be more suitable for passenger use.16 

Another said he would add some more hand holds—hardly a major 

change. 

This engineering view of life, which is keeping the automotive world 
uncomfortably divided into car and truck hemispheres, is also reflected 
in classifications from the Society of Automotive Engineering (“SAE”), 
National Highway Traffic Safety Administration (“NHTSA”) and the 
Environmental Protection Agency (“EPA”). MPV’s are treated sepa- 
rately from passenger cars and often are a subcategory of “trucks.” The 
fact is that MPV’s are different from what are ordinarily considered pas- 


13.The marketing and product planning documents mention cargo capacity. It does not appear to be a high priority. 
See Plaintiff's Exhibit, Ref. No. 22, at Bates Nos. 5200-20. 


14The Japanese word for “car” has a broad meaning, but in discussing the Pathfinder Nissan also used the word 
“wagon” or referred to passenger or sports car use. 


154 few passenger cars use body-on-frame construction; most use unibody construction. Likewise, a few trucks and 
one MPV use unibody construction. 


16He indicated that he might investigate whether the chassis was unnecessarily strong. 
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senger cars because of off-road capability, and also from trucks, which 
are often defined as vehicles primarily designed for the transport of 
property. 

That Nissan took advantage of legal NHTSA and EPA classifications 
to avoid certain “passenger car” requirements does not alter the out- 
come of this tariff case. Safety, in particular, is a matter of degree. That 
some safety features were not included does not weigh heavily in the 
classification analysis. The Pathfinder does not have to be a “passenger 
car” as defined by SAE, EPA or NHTSA in order to be principally de- 
signed for carrying people. MPV’s are multipurpose passenger vehicles 
as opposed to on-road passenger cars. The definitions and classifications 
of NHTSA, EPA and similar organizations are not intended to control 
customs classification. See International Spring Mfg. Co. v. United 
States, 85 Cust. Ct. 5, 8, C.D. 4862, 496 F. Supp. 279, 282 (1980), aff’d, 68 
CCPA 138, C.A.D. 1257, 641 F.2d 875 (1981). It would also be incongru- 
ous if such regulations did cause MPV’s to be classified as “trucks,” as 
MPV’s will soon be required to meet many “passenger car” standards. 
These are questions and cannot be disposed of together. 

In sum, the court has little doubt that the Pathfinder is principally 
designed for the transport of persons. Goods carrying capacity and spe- 
cial purpose uses clearly total less than fifty percent of design intent and 
execution.17 Accordingly, the merchandise at issue shall be classified 
under item 8703.23.00, HTS. Any excess duties paid shall be refunded 


with interest as provided by law. 


LT BE 


(Slip Op. 93-73) 


FORMER EMPLOYEES OF FINA Ott & CHEMICAL Co., PLAINTIFFS U. 
U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 89-07-00410 
{Vacation of Judgment of Dismissal in Court No. 89-07-00410 vacated.] 
(Dated May 17, 1993) 


Paul T. Duncan, pro se for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice, (Cynthia B. Schultz), Scott 
Glabman, U.S. Department of Labor, of counsel, for defendant. 


ORDER 


GOLDBERG, Judge: IT Is HEREBY ORDERED THAT that portion of the court’s 
Order in Former Employees of Fina Oil & Chemical Co. v. United States 
Secretary of Labor, No. 93-66 (CIT May 3, 1993) vacating the judgment 
of dismissal issued in Court No. 89-07-00410 is vacated. The judgment 
of dismissal in Court No. 89-07-00410 is reinstated. 


1 The court accepts defendant’s premise that if the Pathfinder were designed fifty percent for passenger use and fifty 
percent for cargo or special purposes, it would not be classified under heading 8703, HTS. 
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(Slip Op. 93-74) 


INDUSTRIAL QUIMICA DEL NALON, S.A., AS SUCCESSOR TO ASTURQUIMICA, 
S.A., PLAINTIFF v. UNITED States, C. WILLIAM VERITY, SECRETARY OF 
CoMMERCE, JAN Mares, Deputy ASSISTANT SECRETARY FOR IMPORT 
ADMINISTRATION, AND WILLIAM VON RaAaB, COMMISSIONER OF CUSTOMS, 
DEFENDANTS 


Court No. 88-07-00492 


[This matter was remanded to the ITA so that Plaintiff would have the opportunity to 
document claimed adjustments for technical services. The ITA again concluded that 
plaintiff had not submitted enough proof regarding those claims. Held: The ITA remand 
results are accepted. | 


(Decided May 17, 1993) 


Kaplan, Russin and Vecchi (Dennis James, Jr. and Kathleen F. Patterson) for plaintiff. 

Whitman & Ransom (Dennis James, Jr. and Kathleen F. Patterson) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice, (Jane E. Meehan), 
(Dianne McDevitt, Attorney-Advisor, U.S. Department of Commerce, Of Counsel) for de- 
fendants. 


OPINION 


MuscraVE, Judge: On June 8, 1992, defendant in the above-captioned 
matter filed its “Result of Redetermination Pursuant To Court Re- 
mand,” Industrial Quimica del Nalon v. United States, __ CIT ___, 
Slip Op. 92-17 (CIT February 28, 1992).” In accordance with the Court’s 
order, The Department of Commerce, International Trade Administra- 
tion (“Commerce” “Department” or “ITA”) reopened the record and al- 
lowed Industrial Quimica del Nalon (“IQN”) to submit information not 
previously on the record to substantiate its claim for technical service 
expenses incurred in support of home market sales of potassium per- 
manganate. In its redetermination, Commerce concluded that IQN was 
still unable to substantiate its claim that two technicians spent 100 per- 
cent and 50 percent of their time, respectively, in rendering technical 
services. Accordingly, Commerce denied once again the salary portion of 
IQN’s claimed technical services adjustment. 

On June 19, 1992, plaintiff wrote the Court to express its disagree- 
ment with the remand results but also to advise the Court that it could 
not expend further resources on the matter. Plaintiff stated that it 
would not oppose further remand and restated by incorporation its posi- 
tion on the salary adjustment set out in plaintiff's prior filing, “Com- 
ments on Remand Results” filed with the Court on September 23, 1991. 

In the “Comments on Remand Results” filed with the Court on Sep- 
tember 23, 1991, IQN contended that the ITA’s denial of an adjustment 
for the technicians’ salaries was unreasonable and not supported by 
substantial evidence on the record. To the contrary, IQN argued that 
the ITA staff conducted extensive interviews with the two technicians 
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and asked for select documents, not all of them. IQN argued that the 
mere fact that no single document or compilation of documents reflect 
“percentages” of time worked in areas that qualify for adjustment was 
no reasonable basis to reject in toto the existing evidence that one tech- 
nician spent the bulk of his time in support of home market sales and 
that the other spent approximately half his time, or at least a meaning- 
ful amount, in support of home market sales. “Despite the Court’s rec- 
ognition that a company using its very best efforts may not be able to 
provide perfect written documentation, ITA still continues to find the 
evidence on the record, (which consists of the above-mentioned affida- 
vits by the technicians and selected trip reports) insufficient. Plaintiffs 
Comments on Remand Results of September 10, 1991 Redetermination 
based on Industrial Quimica del Nalon v. United States, ___CIT_, 
Slip Op. 91-43 (CIT May 24, 1991) at 9. Plaintiff was referring to the 
Court’s comment that “Commerce’s desire to obtain documentation 
should not fly in the face of established business practice, and should not 
be transformed into a do-or-die requirement.” Industrial Quimica del 
Nalon v. United States, Slip Op. 91-43 at 5-6. The Court subsequently 
ordered the ITA to accept and consider additional information provided 
by IQN that had been rejected regarding the technical services. See 
Industrial Quimica del Nalon v. United States, Slip Op. 92-17 (CIT 
February 28, 1992). 

In addition to the dispute over what was required to meet plaintiff's 
burden of proof and whether less than total proof of the time spent 
claimed (respectively 100 percent and 50 percent) justified a total denial 
of all salary deductions for those services, IQN argued that the portion, 
if any, of the technicians services that was deemed “good will,” and 
therefore not qualified for a salary deduction, was clearly deductible asa 
circumstance of sale adjustment under Title 19 C.F.R. § 353.15(b) 
(1986). 

The Court will first address the issue of the sufficiency of the existing 
documentation. “This Court ordered that ‘ITA shall grant an adjust- 
ment for technical service expenses incurred by Industrial Quimica Del 
Nalon (IQN) in support of home market sales of potassium permanga- 
nate (PP), provided IQN can document that the two technicians per- 
formed such services one hundred percent and fifty percent of the time, 
respectively.’” Slip Op. 92-17 citing Amended Order, dated June 12, 
1991, at 1 (emphasis added in Slip Op. 92-17). 

In denying an adjustment for technicians’ salaries, the ITA found 
that “the evidence on the record indicates that a meaningful, but, inde- 
terminate amount of the technicians’ time and services was directed to- 
ward goodwill and future sales.” Remand Results of September 10, 1991 
at 2 (relying on Rhone-Poulenc v. United States, 592 F. Supp. 1318 (CIT 
1984)). Both job descriptions and the two worker’s ITA staff verification 
interviews indicate that two technicians were hired to and in fact did 
spend some time with Spanish wholesale customers of IQN, explaining 
to those wholesalers and those wholesalers’ customers the benefits of 
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IQN’s product, potassium permanganate. IQN characterized the serv- 
ices as technical assistance. The ITA characterized the services to IQN’s 
customers’ customers as “good will,” suited to advertising rather that 
technical services. However, the ITA’s rationale for its characteriza- 
tion, relying on Rhone-Poulenc, was refuted in Slip Op. 91-43 at 4. 

Pursuant to the latest remand,! plaintiff entered affidavits from the 
two workers. See Plaintiff’s Submission of Additional Documentation 
of July 22, 1991 (Attachment I). One worked “about half the time” 
(English translation) providing technical assistance according to his 
affidavit. The other provided “technical assistance to customers of 
Asturquimica.” (English translation). “Part of the assistance was given 
to customers or potential customers among the wholesale customers 
* * *” of IQN. The Court may presume that this second worker is the 
employee for whom IQN claimed 100 percent of the salary adjustment. 
See general id. 

Despite the affidavits and the previously submitted evidence from the 
staff interviews and trip reports, the ITA remained adamant in its view 
that not enough evidence had been offered for it to discern what amount 
of time had been spent on “good will” and what time had been spent on 
technical services. Therefore, in barely four pages of analysis, the ITA 
again denied the salary portion of IQN’s claimed technical services ad- 
justment. 

The Court has noted that affidavits are suitable where business docu- 
ments substantiating the claim are not likely to exist or are not readily 
available. Slip Op. 91-43 at 6 (CIT May 24, 1991). Although the affida- 
vits do represent that all and half of the time for the two workers respec- 
tively was spent on technical services, that claim is at least somewhat 
rebutted by the job descriptions and the staff interviews. 

Whereas the government has shown some intransigence with respect 
to the Court’s prior opinions in this matter, the Court is wary of stepping 
into the shoes of the ITA verification team to determine what those 
workers actually did. The Court is equally wary of stepping into the 
shoes of IQN’s litigators, now that those litigators have been withdrawn 
for lack of funds, with regard to IQN’s other contentions. 

Therefore, upon due consideration and with some reluctancy, the 
Court accepts the ITA’s conclusion in its June 8, 1992 “Results of 
Redetermination Pursuant to Court Remand,” Industrial Quimica Del 
Nalon v. United States, Slip Op. 92-17 (CIT February 28, 1992), to deny 
the salary portion for IQN’s claimed technical services adjustment. This 
matter is hereby dismissed. 


1 The Court remanded the Department determination in the 1986 Administrative review of potassium permanga- 
nate from Spain and provided that respondent “IQN shall have sixty days from the date of this order to submit any 
information it wants ITA to consider in determining the technical services adjustment.” See Order accompanying Slip 
Op. 92-17. 
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(Slip Op. 93-75) 
Group ITaucuass U.S.A., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 91-09-00677 


(Dated May 14, 1993) 


ORDER 


NEwMaN, Senior Judge: Upon consideration of plaintiff's motion for 
reconsideration of the court’s opinion and interlocutory order of March 
29, 1993, Slip Op. 93-46, granting in part plaintiff's motion for sum- 
mary judgment, defendant’s response thereto, and all other proceedings 
had herein, plaintiff's motion is granted to the extent that the interlocu- 
tory order denying summary judgment is amended to include a state- 
ment in conformity with 28 U.S.C. § 1292(d)(1): “A controlling question 
of law is involved with respect to which there is a substantial ground for 
difference of opinion and an immediate appeal from that order may ma- 
terially advance the ultimate termination of the litigation.” 

Further ORDERED that the following question is hereby certified to the 
United States Court of Appeals for the Federal Circuit pursuant to sec- 
tion 1292(d)(1): Whether the Court of International Trade was correct 
in its interpretation of heading 7010 of the Harmonized Tariff Schedule 
of the United States. Further proceedings in this action in the United 
States Court of International Trade shall be stayed pending any inter- 
locutory appeal pursuant to section 1292(d)(1). 


(Slip Op. 93-76) 
Mira Copystar CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 90-05-00260 


[Defendant’s Motion for Summary Judgment granted. Plaintiff's Cross-Motion for 
Summary Judgment denied. Action dismissed. ] 


(Dated May 20, 1993) 


Grunfeld, Desiderio, Lebowitz & Silverman, (Steven P. Florsheim), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (Barbara M. Epstein) for defendant. 

Neville, Peterson & Williams, (John M. Peterson and Peter J. Allen), for Amicus Curiae 
Xerox Corporation. 


MEMORANDUM OPINION 


GOLDBERG, Judge: This action comes before this court on (defendant’s 
Motion for Summary Judgment and plaintiff's Cross-Motion for 
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Summary Judgment. The court grants defendant’s motion, denies 
plaintiff's cross-motion, and hereby dismisses the action. 


BACKGROUND 


Plaintiffis the importer of toners and developers used for electro-pho- 
tographic copy machines. The merchandise at issue was exported from 
Japan and entered the United States in March and April, 1989. The 
subject merchandise was classified by the United States Customs 
Service (“Customs”) under the Harmonized Tariff Schedule of the 
United States (“HTSUS”) subheading 3707.90.30, which encompasses 
“[c]hemical preparations for photographic uses.” The merchandise was 
assessed with a duty rate of 8.5 percent ad valorem. 

Plaintiff claims that the proper classification was HTSUS subheading 
3707.90.60 which includes “[u]nmixed products for photographic uses, 
put up in measured portions or put up for retail sale in a form ready for 
use” and is dutiable at a rate of 1.5 percent ad valorem. 

Plaintiff filed timely protests, which were denied by Customs in De- 
cember 1989 and March, 1990. Plaintiff then filed a complaint before 
this court. 

In July, 1992, defendant filed its motion for summary judgment as- 
serting that Customs properly classified the subject merchandise, and 
that no genuine material issues of fact remain in dispute. Plaintiff filed a 
cross-motion for summary judgment, and argued that no issues of fact 
exist since the merchandise is appropriately classified under HTSUS 
subheading 3707.90.60. The Xerox Corporation submitted an Amicus 
Curiae brief in support of plaintiff's position. 


DISCUSSION 
A. Nature of the Merchandise: 


All parties agree regarding the underlying factual predicate of the 
case. The parties concede that the merchandise in question, toners and 
developers used in Mita Copystar photocopy machines, impart an image 
upon the copy produced by the photocopy machine. The parties also 
agree that “[elach of the imported toners and developers contain two 
or more chemical elements and/or compounds.” Defendant’s Brief 
in Support of its Motion for Summary Judgment (“Defendant’s Brief”) 
Exhibit G, Plaintiff's Response to Defendant’s First Request for Admis- 
sions, at Admission Response 2 and Confidential Attachment A to De- 
fendant’s Brief. 

Specifically, the subject toner is comprised of two resins!, carbon 
black2, dye, and silica and/or aluminum oxide. See Confidential Attach- 
ment A to Defendant’s Brief. Plaintiff presented evidence which showed 


1 The evidence demonstrated that the raw material from which resin is formed is petroleum 


2 The evidence showed that carbon black is manufactured through atomization of evaporating petroleum. Further, in 
place of carbon black, pigments may be utilized for blue or red colors. 
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that in manufacturing toner, the resins, carbon black, and dye are mixed 
together, heated and kneaded. The molten product is extruded in a thin 
sheet, and cooled to a solid. The solid sheet is next pulverized into a pow- 
der, which is classified to achieve the correct particle size required for 
the product. Silica and/or aluminum oxide is added, which serves as a 
flow agent and adjusts electrical charge of the toner. See Plaintiff's 
Memorandum in Support of its Cross-Motion for Summary Judgment 
and In Opposition to Defendant’s Motion for Summary Judgment 
(“Plaintiff's Brief”) at 4. 

Developer, on the other hand, consists of “carrier,” which is a combi- 
nation of metal oxides. See Confidential Attachment A to Defendant’s 
Brief. Measured amounts of carrier are subjected to wet pulverization, 
and then dried into particles. The product is next burned, and pulver- 
ized into a powder. The powder is then classified to achieve the correct 
particle size, and finally a limited amount of toner is added. See Plain- 
tiff’s Brief at 4-5. 

The evidence further demonstrated that when used in photocopying, 
developer is positioned in the developing unit of the copier, and toner is 
placed in the toner reservoir. During operation of the copier, toner auto- 
matically enters the developing unit, where it is continuously mixed 
with carrier to a pre-determined ratio. As toner is exhausted, the devel- 
oping unit is supplied with additional toner. The carrier portion of the 
developer is not consumed during the process. Instead, carrier simply 
conveys toner to the photoreceptor, and then to the paper copy being 
made. Carrier remains in the developing unit, and is re-mixed with fresh 
toner. See Plaintiff's Brief at 3-5. 

In the case at bar, toners and developers are constituents of a “two 
component” electrophotographic process. A competing process, entitled 
a “one component” system, utilizes only a single product called a 
monocomponent toner. In a one component system, toner need not be 
mixed with developer in the photocopy machine. 

Finally, the evidence showed that toners and developers are designed 
specifically for use in one type or brand of machine, and are not inter- 
changeable between machines. See Plaintiff's Brief at 3. The individual- 
ity of toners and developers is attained in part through the nature and 
quantities of the ingredients used in their preparation. 


B. Classification of the Merchandise: 

Summary Judgment is appropriate “if the pleadings, depositions, an- 
swers to interrogatories, and admissions on file, together with the affi- 
davits, if any show, that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law.” 
USCIT R. 56(d). 

In the case at bar, the parties agree that the merchandise is prop- 
erly classified only under either HTSUS subheading 3707.90.30 or 
3707.90.60. 
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The HTSUS heading in dispute states in full: 


3707 Chemical preparations for photographic uses 
(other than varnishes, glues, adhesives and 
similar preparations); unmixed products 
for photographic uses, put up in measured 
portions or put up for retail sale in a form 
ready for use: 

3707.10.00 Sensitized emulsions 


3707.90 Other: 
3707.90.30 Chemical preparations for photographic 


3707.90.60 Unmixed products for photographic uses, 
put up in measured portions or put up 
for retail sale in a form ready for use. 


The Harmonized Commodity Description and Coding System Ex- 
planatory Note (1986) (“Explanatory Note” or “Note”) which is the Cus- 
toms Cooperation Council’s official interpretation of the Harmonized 
system (“HS”), states in reference to 3707.90 that: 


3707.90 - Other 


Subject to the conditions specified at (A) and (B) below, this head- 
ing covers products of a kind used directly in the production of pho- 
tographic images. Such products include: 


* * * * ok * * 


(2) Developers to render latent photographic images visible * * *. 


* * * * * * * 


(5) Toners to modify the colour of the image * * *. 


* * * * * * * 


All the products cited above fall within the heading only when 
they are: 
(A) Single substances which are: 

(i) Put up in measured portions, that is uniformly divided up 
into the quantities in which they will be used, e.g., tablets, 
small envelopes put up containing the measured amount of 
powder for one developing bath; or 

(ii) In packings for retail sale and put up with any indication 
that they are ready for use in photography, whether by label, 
literature or otherwise (e.g. instructions for use, etc.). 

Single substances put up other than as above, are classified 
according to their nature (e.g. as chemical products in Chapter 
28 or 29, as metallic powders in Section XV, etc.). 


(B) Preparations obtained by mixing or compounding to- 
gether two or more substances for photographic use. Such 
preparations remain within the heading whether put up in 
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bulk or small quantities, and whether or not presented for re- 
tail sale. 


Explanatory Note 37.07. 

Defendant argues that based upon the Explanatory Notes, lexico- 
graphic sources, and expert witness evidence, HTSUS subheading 
3707.90.60 comprises only those products which are elements or chemi- 
cal compounds.3 

Defendant asserts that products such as developers or toners are nei- 
ther elements nor chemical compounds. Rather, they are chemical mix- 
tures because “the amount of each element or compound [which 
comprise them] may be present in any proportion, dependent upon the 
desire of the person making the mixture * * * the ingredients are elec- 
tively determined, and thus do not have a ‘fixed ratio’ to one another.” 
Defendant’s Brief at 9-10 (citations and footnotes omitted). Defendant 
concludes that mixtures, such as developer and toner, are classified un- 
der HTSUS subheading 3707.90.30 as chemical preparations. 

Plaintiff opposes defendant’s classification essentially on the grounds 
that Customs interpreted the applicable tariff terms too narrowly. 
Plaintiff contends that even if the subject merchandise is described by 
the “chemical preparation” subheading, it is more specifically provided 
for under HTSUS subheading 3707.90.60 as an “unmixed product.” 

Plaintiff argues that lexicographic sources hold that the common 
meaning of the term “unmixed products” embraces photochemicals 
which do “not combine the characteristics of two or more classes or 
kinds, or [products which] conform[ ] to a single type.” Plaintiffs Brief 
at 9. Developers and toners are such unmixed products because they 
each are known by a distinct name and each serves a specific function. 
Moreover, as opposed to monocomponent toner which exemplifies a 
chemical preparation under the HTSUS, the subject merchandise does 
not combine classes or kinds of products. The subject developer and 
toner become a chemical preparation only after mixing during photo- 
copying. 

Plaintiff also claims that the Explanatory Notes are not definitive. It 
contends that the Notes are appended to the international version of the 
HS, which contains only subheading 3707.90, and is not further divided 
into subheadings 3707.90.30 and 3707.90.60. Therefore, even though 
Explanatory Note 3707.90 contains a two part description, it does little 
to illuminate the HTSUS subheadings under review. 

Further, plaintiff asserts that the Explanatory Notes actually show 
that developers or toners are considered single substances, and hence 


3 Defendant defines element as: “[a] ‘substance which cannot be decomposed by ordinary chemical methods into sim- 
pler substances, e.g. oxygen.’” Defendant’s Brief at 9 (quoting Concise Chemical and Technical Dictionary) (2d ed. 
1962). The court also notes that the Concise Chemical and Technical Dictionary 480 (4th enlarged ed. 1986) describes 
element as: “[mJatter, all of whose atoms are alike in having the same positive charge on the nucleus and the same 
number of electrons.” 

Defendant further defines a compound as: “‘[a] substance composed of atoms or ions of two or more elements in 
chemical combination * * * [sic] A compound, a homogeneous entity where the elements have definite proportions by 
weight and are represented by a chemical formula. A compound has characteristic properties quite different from those 
of its constituent elements * * *’.” Defendant’s Brief at 9, (quoting Hawley’s Condensed Chemical Dictionary 302 (11th 
ed. 1987).) 
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classifiable as unmixed products. Plaintiff argues that, for example, 
plaintiff is unaware of any developers, as specified in the Explanatory 
Note, “put up [in small envelopes] containing the measured amount of 
powder for one developing bath” which contain only a single element or 
compound. Explanatory Note 3707.90 (A)(i). See Plaintiff's Brief at 15. 
Consequently, the HS is premised upon the tenet that all developers put 
up in this form are mixtures of chemicals. It is implicit, therefore, in the 
HS that certain developers which are in fact chemical mixtures are sin- 
gle substances, and accordingly unmixed products. 

Finally, plaintiff claims that pursuant to other provisions of the 
HTSUS, the term “unmixed products” includes chemical mixtures. 

The court notes at the outset that pursuant to 28 U.S.C. § 2639(a)(1) 
(1988), it is well settled that Customs’ classification is presumed correct, 
and the burden of proof is upon the party challenging the classification. 
Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 72, 733 F.2d 873 
(1984) reh’g denied, 2 Fed. Cir. (T) 97, 739 F.2d 628 (1984). 

The meaning of a tariff term is a question of law. Digital Equip. Corp. 
v. United States, 8 Fed. Cir. (T) , 889 F.2d 267, 268 (1989). More- 
over, when a tariff term is not defined in either the HTSUS or its legisla- 
tive history, the correct meaning of a term in a tariff provision is the 
common meaning understood in trade or commerce. Schott Optical 
Glass, Inc. v. United States, 67 CCPA 32, 612 F.2d 1283 (1979). Finally, a 
court may rely upon its own understanding of terms used, and may con- 
sult standard lexicographic and scientific authorities, to determine the 
common meaning of a tariff term. Trans-Atlantic Co. v. United States, 
60 CCPA 100, 471 F.2d 1397 (1973). 

The court first examines the relevance of the Explanatory Notes. In 
doing so, the court recognizes that Explanatory Notes do not constitute 
controlling legislative history. Pfaff American Sales Corp. v. United 
States, 16 CIT , No. 92-226 (CIT Dec. 18, 1992). Rather, their pur- 
pose is to significantly clarify the reach of HTSUS subheadings, and to 
offer guidance in interpreting its subheadings. Ugg Int’l, Inc. v. United 
States, 17CIT __, 813 F. Supp. 848, 853 (1993). 

The court finds that although Explanatory Note 3707.90 pertains to 
HTSUS 3707.90 in general, the distinction in the Explanatory Note be- 
tween single substances and mixed or compounded preparations closely 
tracks the division in the HTSUS between 3707.90.30 and 3707.90.60. 
Accordingly, this portion of the Explanatory Note sheds significant 
light on the interpretation of HTSUS subheadings 3707.90.30 and 
3707.90.60. 

It is clear from the Explanatory Note that developer and toner are ex- 
pressly listed as separate “products” under subheading 3707.90. Fur- 
ther, products qualify for classification under 3707.90 only when they 
are composed of either a single substance or a preparation obtained by 
mixing or compounding together two or more substances. On its face, 
therefore, the Explanatory Note envisioned that each “product” — be it 
toner, developer, or other —can be composed of a single substance or a 
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mixture of substances. Accordingly, plaintiff's argument is facially inac- 
curate that implicit in the HS is the premise that products such as 
developers are classified as single substances even though they are in 
fact chemical mixtures. 

Based on the Explanatory Notes, therefore, the court finds that under 
the HTSUS, developers and toners may consist of a single substance and 
be an unmixed product, or they may be a chemical preparation. Conse- 
quently, the court must next determine the definition of these terms. 

Defendant argues that the term “single substance,” and correspond- 
ingly the term “unmixed products,” must be interpreted narrowly to en- 
compass only those products composed of single chemical elements or 
chemical compounds. Plaintiff, on the other hand, asserts that the 
terms should be interpreted broadly so that merchandise which does 
“not combine the characteristics of two or more classes of products” 
is an unmixed product. Plaintiff's Brief at 9. 

Plaintiff bases its expansive interpretation of the tariff terms upon 
the theory that other sections of the HTSUS modify the meaning of the 
tariff terms at issue. Plaintiff asserts that the Explanatory Note prefac- 
ing HS Chapter 30, Chapter Note 2(a), provides a list of “unmixed prod- 
ucts” which expressly encompasses chemical mixtures.4 Plaintiff 
claims that pursuant to Productol Chemical Co. v. United States, 74 
Cust. Ct. 138 (1975), phrases must be given the same interpretation 
when the same term is used in two sections of the HTSUS. However, 
Productol Chemical Co., 74 Cust. Ct. at 151, provides only that: 


where the same word or phrase is used in different parts of the same 
statute, it will be presumed, in the absence of any clear indication of 
a contrary intent, to be used in the same sense throughout the stat- 
ute. (Citations omitted) (emphasis added). 


The court finds that the Explanatory Notes, lexicographic and scien- 
tific resources, and evidence submitted in conjunction the parties’ sum- 
mary judgment motions provide a “clear indication” of the intended 
meaning of subheading 3707.90.30, and 3707.90.60. 

The court first examines, as it may, lexicographic and scientific 
authorities to determine the common meaning of the tariff terms. See 
Trans-Atlantic Co., 60 CCPA at 100. 

Webster’s Third New International Dictionary Unabridged 2504 
(1986) describes “unmixed” as meaning: “not mixed : unadulterated, 
pure * **.” The Random House College Dictionary 856 (revised ed. 


4 The Explanatory Note provides in relevant part: 
Chapter 30 
PHARMACEUTICAL PRODUCTS 
Chapter Notes. 
7” 7 * * * * * 
: noe oe purposes of headings Nos. 30.03 and 30.04 and of Note 3(d) to this Chapter, the following are to be 
reated: 
(a) As unmixed products: 


(1) Unmixed products dissolved in water; 
(2) All goods of Chapter 28 or 29: and 
(3) Simple vegetable extracts of heading No. 13.20, merely standardised or dissolved in any solvent; * * *. 
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1988) defines “mixed” Composed of or containing different kinds of per- 
sons, materials, elements, etc.” The Oxford English Dictionary Vol. IX 
916 (2d ed. 1989) explains “mixed” as: “2.a. Mingled or blended to- 
gether; formed by the mingling of different substances, individuals, 
etc.” (Emphasis added.) 

The term “substance” is defined by Hawley’s Condensed Chemical 
Dictionary 1102 (11th ed. 1987) as: “Any chemical element or com- 
pound. All substances are characterized by a unique and identical 
constitution and are thus homogeneous.” Webster’s Third New Interna- 
tional Dictionary Unabridged 2279 (1986) described “substance” as: “4. 
* * * c¢: matter of definite or known chemical composition : an identifi- 
able chemical element, compound, or mixture — sometimes restricted to 
compounds and elements * * *.” 

The court notes that Explanatory Note 3707.90 limits its description 
to single substances. Consequently, the court finds that the common 
meaning of the term “single substance” as provided in the Explanatory 
Notes is matter composed of an identifiable chemical element or com- 
pound. Further, based upon the Explanatory Notes and available lexico- 
graphic and scientific resources, the court determines that products 
properly classifiable under HTSUS subheading 3707.90.60 as “unmixed 
products” are only those composed of an element or a chemical com- 
pound. 

The court also examines the meaning of the tariff term “chemical 
preparation” in HTSUS subheading 3707.90.30. Standard lexico- 
graphic authorities provide a general definition of the term “chemical 
preparation.” Webster’s Third New International Dictionary Un- 
abridged 1790 (1986) defines “preparation” as “5 : something that is 
prepared : something made, equipped, or compounded for a specific pur- 
pose * * *.” Funk & Wagnalls New Standard Dictionary of the English 
Language 1957 (1942) defines the term as: “4. [s]omething made or pre- 
pared, especially a compound, concoction, or composition; as, medicinal 
or chemical preparations.” 

Explanatory Note 3707.90(B) provides that products are classifiable 
as achemical preparation when they are “preparations obtained by mix- 
ing or compounding together two or more substances for photographic 
use.” (Emphasis added.) Thomas Governo, a New York Branch Chief of 
the Chemical Branch of Customs, testified in an affidavit submitted 
with Defendant’s Brief that “[m]y understanding of the term ‘chemical 
preparation’ is that a preparation is a mixture of two or more elements 
or compounds compounded specifically for an end use.” Thomas 
Governo affidavit submitted with Defendant’s Brief at 2, paragraph 9. 

Based on the evidence before the court, the court finds that products 
which are combinations of two or more elements or chemical com- 
pounds are chemical preparations, and are correctly classified under 
HTSUS subheading 3707.90.30. 

In the case at bar, uncontradicted evidence shows that the subject 
merchandise is not composed of only an element or of a chemical com- 
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pound. See Defendant’s Brief Exhibit G, Plaintiff's Response to Defen- 
dant’s First Request for Admissions, at Admission Response 2. Instead, 
the evidence demonstrates that the subject toners and developers are 
combinations of elements and chemical compounds, and are therefore 
chemical preparations. See Id. 

Finally, the court finds that because the evidence shows that the defi- 
nitions of the tariff terms “unmixed products” and “chemical prepara- 
tions” are mutually exclusive, both provisions do not describe the same 
merchandise. Consequently, the court need not address plaintiffs argu- 
ment that even if the subject merchandise is described by the “chemical 
preparation” subheading, it is more specifically provided for under 
HTSUS subheading 3707.90.60 as an “unmixed product.” Plaintiff had 
contended that, pursuant to HTSUS General Rule of Interpretation 
3(a), when two provisions control the same product, the more specific 
description —in this case, subheading 3707.90.60 — prevails. However, 
in order for HTSUS General Rule of Interpretation 3(a) to apply, the 
merchandise must be clearly and equally described by two competing 
provisions, which is not the case at bar. E.M. Chemicals v. United States, 
9Fed.Cir.(T)__—, 920 F.2d 910 (1990). 

Accordingly, the court concludes that no genuine issues of fact re- 
main, and that the subject toners and developers are properly classified 
as chemical preparations under HTSUS subheading 3707.90.30. 


CONCLUSION 


For the reasons provided above, this court holds that no genuine is- 
sues of fact regarding the classification of the subject merchandise re- 
main in this action. Accordingly, defendant’s motion for summary 
judgment is granted, plaintiffs cross-motion for summary judgment is 
denied, and the action is dismissed. 


(Slip Op. 93-77) 


SucryaMA Cualn Co., Ltp., I&OC or JAPAN Co., LTp., AND 
HKK Cuan Corp. oF AMERICA, PLAINTIFFS Uv. UNITED STATES, DEFENDANT 


Court No. 90-11-00605 


(Dated May 19, 1993) 


JUDGMENT 


CaRMAN, Judge: This case having been remanded to the Department 
of Commerce, International Trade Administration (“ITA”), pursuant to 
this Court’s decision, Slip Op. 92-98 (June 30, 1992), the remand results 
having been filed with the Court on October 16, 1992, and this Court 
having received Plaintiffs’ comments on the remand results, it is hereby 
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ORDERED that the remand results filed with this Court on October 16, 
1992 are hereby affirmed; and it is further 
ORDERED that the ITA shall publish a revised final results of adminis- 
trative review for the periods April 1, 1987-March 31, 1988 and April 1, 
1988-March 31, 1989 for the following two Sugiyama Chain distribu- 
tion channels: 
Weighted average 
dumping margin 


Period Manufacturer/Exporter (percent) 


April 1, 1987-March 31, 1988 Sugiyama/I&OC 
April 1, 1987—March 31, 1988 Sugiyama/Hokoku/HKK 
April 1, 1988-March 31, 1989 Sugiyama/I&OC 
April 1, 1988—March 31, 1989 Sugiyama/Hokoku/HKK 


And it is further 
ORDERED that this case is dismissed 


TIE 


(Slip Op. 93-78) 


PHIBRO ENERGY, INC., ET AL., PLAINTIFFS U. 
BarBARA H. FRANKLIN, ET AL., DEFENDANTS 


Court No. 92-06-00394 
[Plaintiffs’ motion for judgment upon the agency record is denied. ] 
(Dated May 21, 1993) 


Williams & Connolly (John G. Kester and David D. Aufhauser), for plaintiffs. 

Stuart E. Schiffer, Assistant Attorney General of the United States; Joseph L. Liebman, 
Attorney-in-Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division, United States Department of Justice (Mark S. Sochaczewsky); Robert J. 
Heilfertz, Attorney-Advisor, Office of Chief Counsel for Import Administration, United 
States Department of Commerce, for defendants United States, et al. 

Bracewell & Patterson (Scott H. Segal and Gene E. Godley) and S. Lee Wingate (Counsel 
to the City of Texas City), of counsel, for Amici Curiae, the City of Texas City, the Texas 
City Independent School District, the County of Galveston, and the College of the 
Mainland. 


OPINION AND JUDGMENT 

CarMAN, Judge: Plaintiffs move for judgment on the agency record 
pursuant to USCIT R. 56.1. In their motion plaintiffs seek judicial re- 
view of an order of the United States Foreign-Trade Zones Board deny- 
ing as not in the public interest an application filed by the Port of 
Houston Authority for special purpose subzone status for plaintiffs’ pe- 
troleum refinery in Texas City, Texas. U.S. Foreign-Trade Zones Board 
Order No. 552, 56 Fed. Reg. 67,058 (1991). Plaintiffs base jurisdiction 
upon 28 U.S.C. § 1581(i) (1988). Defendants oppose the motion. 


I. BACKGROUND 


The Port of Houston Authority submitted to the United States For- 
eign-Trade Zones Board (FTZ or Board) in December 1989, on behalf of 
Hill Petroleum (now plaintiff Phibro), an application for special-pur- 
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pose subzone status under Foreign-Trade Zone No. 84 for two petro- 
leum refinery sites in Houston and Texas City, Texas. The FTZ Board 
approved the application for plaintiffs’ refinery in Houston, but disap- 
proved the application for plaintiffs’ refinery in Texas City. FTZ Board 
Order No. 552, 56 Fed. Reg. 67,058 (1991). 

The application filed on plaintiffs’ behalf stated that Houston, Texas 
City and the State of Texas would benefit greatly if the two subzones 
were approved. The application further explained that if subzone status 
were granted, it would enable plaintiffs to retain and expand a $30 mil- 
lion per-year payroll in both cities; maintain and expand a total eco- 
nomic export of over $2 billion per-year in the State of Texas; increase 
exports from 6.3 million barrels of petroleum products to over 12 million 
barrels of petroleum, valued at $440 million per year; reduce the United 
States’ balance of trade by increased exports; and preserve two United 
States refining operations, thereby saving 4,488 direct or indirect jobs 
and stimulating growth in the United States refinery industry with ap- 
proximately $36 million in capital improvements at its two refineries. 

The application received initial favorable public comment from nu- 
merous organizations, companies and government officials. R. 3-9, 
11-12. Subsequently, an Examiners Committee consisting of represen- 
tatives of each of the Board members reviewed the application and pub- 
lic comments, and two members of the Committee, in the summer of 
1990, recommended approval. R. 110. In March 1991, the Board learned 
that Texas City, Galveston County, and Texas City Independent School 
District, three local taxing authorities, had not received any notice of 
hearings or of the application. All three requested an opportunity to be 
heard in opposition to the application. R. 21. 

At the time the Board received the taxing authorities’ request, the 
Board still considered the review as ongoing. Due to the lack of input 
from the taxing authorities the Board decided to hear the views of the 
community and include them in the administrative record. R. 66. The 
Board later received numerous expressions of opposition to the applica- 
tion from community officials. These objections were based upon the 
projected loss of ad valorem tax revenues. In 1989, the Texas City refin- 
ery paid $606,739 in ad valorem taxes to the three local taxing authori- 
ties. This figure apparently amounted to less than one percent of the 
total tax revenues. The County appraiser noted that “[i]f Foreign-Trade 
status becomes commonplace in our area the taxable wealth which the 
new school funding system is supposed to spread around, will not mate- 
rialize to a significant degree.” R. 83. 

On December 29, 1991, the Board informed the Port of Houston 
Authority that it had denied the application for the Texas City site. 
Plaintiffs then commenced this action. 


II. CONTENTIONS OF THE PARTIES 


Plaintiffs contend the Court of International Trade (CIT) has subject 
matter jurisdiction under 28 U.S.C. § 1581(i)(1)-(2), (4) to review a deci- 
sion by the FTZ Board denying a subzone application. Transcript of Oral 
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Argument (Tr.) at 8. According to plaintiffs, because the FTZ Act deter- 
mines whether and when imports brought into FTZs will be subject to 
customs liability, the Act directly relates to tariffs and duties within the 
meaning of § 1581(i)(1)-(2), (4). Tr. at 9. 

As to the merits of the Board’s decision, plaintiffs argue the Board 
acted arbitrarily, capriciously and abused its discretion when it ignored 
the applicable statutory criteria for granting or denying subzone status 
set forth in 19 U.S.C. §§ 81f(b), 81g (1988). Plaintiffs claim the Board 
wrongfully added a public interest test to its regulations just before the 
issuance of the Resolution and Order of the Board, which disapproved 
subzone status for plaintiffs’ Texas City refinery as not in the public in- 
terest. Plaintiffs urge further that even if Congress had not passed an 
amendment to the FTZ Act which specifies that property held in a FTZ 
for export or imported and held for processing is not subject to state and 
local ad valorem taxes, Article 1, $§ 8 and 10 of the Constitution require 
that result.1 

Defendants contend the FTZ Act does not provide for judicial review 
of a denial of a subzone application and only permits judicial review in 
the limited instance of revocation of FTZ grants, citing 19 U.S.C. 
§ 81r(c). According to defendants, the limited grant of reviewability for 
revocation (to the Court of Appeals for the Circuit in which the zone is 
located) would be superfluous if all Board actions were judicially review- 
able. Furthermore, defendants assert that if the Court determines it has 
jurisdiction, the Board’s denial of the application as not in the public 
interest was proper and was not arbitrary, capricious or an abuse of 
discretion. 

Amici curiae argue the Port Authority of Houston rather than plain- 
tiff Phibro is the real party in interest in this action because the Port 
Authority submitted the subzone application at issue. Amici urge, 
therefore, that plaintiff Phibro lacks standing to bring this suit. Amici 
further contend that because the Port Authority has not joined this ac- 
tion, the action is not properly before the Court under USCIT R. 17(a). 
With respect to the decision made by the Board, amici curiae maintain 
the Board properly considered the lost tax revenue that a grant of sub- 
zone status would occasion and that the potential lost revenues required 
the Board to deny the subzone application. 


III. Discussion 


The threshold issue presented by this case is whether the CIT has sub- 
ject matter jurisdiction to review a decision by the FTZ Board denying 
an application for special subzone status. For the reasons which follow, 
the Court concludes that it lacks subject matter jurisdiction to review 
such decisions. 


1 Article 1, Section 8 of the Constitution provides in part: “The Congress shall have power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the United 
States; but all duties, imposts and excises shall be uniform throughout the United States * * *.” Article 1, Section 10 of 
the Constitution states the following in relevant part: “No state shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, except what may be absolutely necessary for executing its inspection laws 
-**” 
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The primary jurisdictional authority for the CIT resides in 28 U.S.C. 
§ 1581(a)—(i) (1988). Congress added § 1581 to the Customs Court Act of 
1980 to delineate when parties may bring suit in the Court. See Customs 
Court Act of 1980, Pub. L. No. 96-417, 94 Stat. 1727 (1980). In enacting 
§ 1581, Congress intended to clarify jurisdictional disputes that had pre- 
viously arisen between this Court and the district courts, indicating 
“that the expertise and national jurisdiction of the Court of Interna- 
tional Trade * * * be exclusively utilized in the resolution of conflicts 
and disputes arising out of the tariff and international trade laws * * *.” 
H.R. Rep. No. 1235, 96th Cong., 2d Sess. 27-28 (1980), reprinted in 1980 
U.S.C.C.A.N. 3729, 3739. 

Congress enacted § 1581(i) to resolve these jurisdictional disputes. 
This subsection reads as follows: 


(i) In addition to the jurisdiction conferred upon the Court of In- 
ternational Trade by subsections (a)-(h) of this section and subject 
to the exception set forth in subsection (j) of this section, the Court 
of International Trade shall have exclusive jurisdiction of any civil 
action commenced against the United States, its agencies, or its of- 
ficers, that arises out of any law of the United States providing for — 


(1) revenue from imports or tonnage; 

(2) tariffs, duties, fees, or other taxes on the importation of 
merchandise for reasons other than the raising of revenue; 

(3) embargoes or other quantitative restrictions on the im- 
portation of merchandise for reasons other than the protection 
of the public health or safety; or 

(4) administration and enforcement with respect to the mat- 
ters referred to in paragraphs (1)-(3) of this subsection and 
subsections (a)-(h) of this section. 


This subsection shall not confer jurisdiction over an antidumping 
or countervailing duty determination which is reviewable either by 
the Court of International Trade under section 516A(a) of the Tar- 
iff Act of 1930 or by a binational panel under article 1904 of the 
United States-Canada Free-Trade Agreement and section 516A(g) 
of the Tariff Act of 1930. 


Customs Court Act of 1980, Pub. L. No. 96-417, 94 Stat. 1728, as 
amended, 28 U.S.C. § 1581(i) (1988). 

The courts have reached different conclusions with respect to the 
scope of this Court’s jurisdiction under § 1581(i). Whereas the CIT has 
tended to view the jurisdictional grant under § 1581(i) broadly,2 the 
Court of Appeals for the Federal Circuit and the Supreme Court have 


2 See, e.g., Di Jub Leasing Corp. v. United States, 1 CIT 42, 46, 505 F. Supp. 1113, 1117 (1980), aff'd in part and rev’d 
in part on other grounds sub nom. United States v. Bar Bea Truck Leasing Co, Inc., 1 Fed. Cir. (T) 151, 713 F.2d 1563 
(1983) (review of acustomshouse cartman’s license revocation held to be intertwined and directly related to the admini- 
stration and enforcement of law providing for revenue from imports under § 1581(i)(1) and (4)); National Bonded 
Warehouse Ass’n v. United States, 13 CIT 78, 706 F. Supp. 904 (1989) (jurisdiction found under § 1581(i)(4) over achal- 
lenge to annual bonded warehouse fees); Sharp Elecs. Corp. v. United States, 13 CIT 732, 720 F. Supp. 1014 (1989) 
(finding that § 1581(i) jurisdiction encompasses administration of a settlement agreement in antidumping action); Na- 
tional Customs Brokers & Forwarders Ass’n v. United States, 13 CIT 803, 723 F. Supp. 1511(1989), and 14 CIT 108, 731 
F. Supp. 1076 (1990) (jurisdiction under § 1581(i) exists over action seeking to compel issuance of regulations for cou- 
rier services permitted to enter certain merchandise). 
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construed the grant narrowly.3 The effect of these latter decisions has 
been to constrict the jurisdictional passage to the CIT under § 1581(i). 
These cases teach that potential litigants must first seek relief in the 
enumerated subsections § 1581(a)-(h) before invoking the Court’s re- 
sidual jurisdiction under § 1581(i). Uniroyal, 69 CCPA at 183-84, 687 
F.2d at 472; Miller, 5 Fed. Cir. (T) at 124, 824 F.2d at 963; National Corn 
Growers, 6 Fed. Cir. (T) at 84, 840 F.2d at 1558. In addition, litigants 
may not invoke jurisdiction under § 1581(i) “when jurisdiction under 
another subsection of § 1581 is or could have been available, unless the 
remedy provided under that other subsection would be manifestly in- 
adequate.” Miller, 5 Fed. Cir. (T) at 124, 824 F.2d at 963; accord Conoco, 
Inc. v. United States Foreign-Trade Zones Bd.,16CIT__,_, 790F. 
Supp. 279, 288 (1992) (Conoco II), appeal docketed, No. 92-1396 (Fed. 
Cir. June 8, 1992). 

The divergent results in the above cases seem to proceed from ambi- 
guities within the legislative history of § 1581(i). See Conoco II, 16 CIT 
at __, 790 F. Supp. at 283 (discussing the legislative history’s ambigu- 
ity). While purporting to establish a “broad jurisdictional grant” to the 
CIT that would erase the jurisdictional conflict existing between the 
CIT and the district courts, Congress also indicated that “[s]ubsection 
(i) is intended only to confer subject matter jurisdiction upon the court, 
and not to create any new causes of action not founded on other provi- 
sions of law.” H.R. Rep. No. 1235, 96th Cong., 2d Sess. 47 (1980), re- 
printed in 1980 U.S.C.C.A.N. 3729, 3758-59 (emphasis added). The 
courts, in turn, have interpreted the “other provisions of law” to which 
Congress refers in its legislative history as paragraphs (1) through (4) of 
subsection (i). K Mart, 485 U.S. at 188, construed in Conoco II, 16 CIT at 
___, 790 F. Supp. at 283. In view of the relevant legislative history and 
case law interpretation of § 1581(i), it is clear this subsection will “cover 
actions not delineated in subsections (a)-(h) when those actions arise 
out of United States laws providing for those more general matters out- 
lined in paragraphs (1)-(4) * * *.” ConocolI,16CITat___—~ 790 F. Supp. 
at 284. 

The exact reach of paragraphs (1) through (4), however, remains am- 
biguous. As a result, courts heavily scrutinize claims predicated on 
§ 1581(i) to determine whether they fit within the confines of para- 
graphs (1) through (4). For example, in K Mart, plaintiffs sought an in- 
junction against regulations promulgated by the Customs Service which 
allowed gray-market goods to enter the United States. K Mart, 485 U.S. 
at 181. Plaintiffs asserted the CIT had exclusive jurisdiction over the 
case under § 1581(i)(3), which vests jurisdiction in that court for causes 


3 See, e.g., K Mart Corp. v. Cartier, Inc., 485 U.S. 176 (1988) (import prohibition enforced by private plaintiff is not an 
embargo within § 1581(i)(3) that would give the CIT exclusive jurisdiction); National Corn Growers Ass’n v. Baker, 6 
Fed. Cir. (T) 70, 840 F.2d 1547 (1988) (§ 1581(i) does not provide jurisdiction for the CIT when the protest procedure of 
§ 1581(b) covers the action); Miller & Co. v. United States, 5 Fed. Cir. (T) 122, 824 F.2d 961 (1987), cert. denied, 484 U.S. 
1041 (1988) (If a remedy under § 1581(a)-(h) is or could have been available, plaintiff asserting § 1581(i) jurisdiction 
has the burden of showing how that remedy would be “manifestly inadequate.”); United States v. Uniroyal, Inc., 69 
CCPA 179, 687 F.2d 467 (1982) (jurisdiction under § 1581(i) improper because plaintiff could have filed a protest under 
§ 1581(a) to challenge anticipated assessments). 
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of action against the United States arising out of any law providing for 
“embargoes or other quantitative restrictions on the importation of 
merchandise for reasons other than the protection of the public health 
or safety.” Id. at 183. The Supreme Court rejected plaintiffs’ claim on 
the grounds that the import prohibition plaintiffs sought to enforce was 
not an embargo within the meaning of 1581(i)(3), but rather “a mecha- 
nism by which a private party might, at its own option, enlist the Gov- 
ernment’s aid in restricting the quantity of imports in order to enforce a 
private right.” Id. at 185. Because § 1581(i)(3) did not apply to the im- 
port prohibition at issue, the Court found the CIT did not have exclusive 
jurisdiction over the case and jurisdiction was proper in the federal dis- 
trict court. Jd. at 182-85, 188-89. 

K Mart’s narrow construction of § 1581(i)(3) parallels the decisions 
noted previously which restricted access to this Court under § 1581(i). 
The restrictions observed by K Mart, however, differed from the juris- 
dictional prerequisites recognized in cases such as Uniroyal, Miller, 
and, most recently, Conoco II. Whereas these latter cases addressed the 
procedural limitations on § 1581(i) jurisdiction, K Mart dealt with the 
substantive limitations within § 1581(i). See also Olympus Corp. uv. 
United States, 792 F.2d 315 (2d Cir. 1986), cert. denied, 486 U.S. 1042 
(1988) (holding that the CIT does not have exclusive jurisdiction under 
§ 1581(i)(3) to hear a challenge to Customs Service regulations permit- 
ting parallel importation of “gray market” goods). Accordingly, the K 
Mart Court emphasized that “Congress did not commit to the Court of 
International Trade’s exclusive jurisdiction every suit against the Gov- 
ernment challenging customs-related laws and regulations.” Id. at 188 
(emphasis in original). The rationale adopted by K Mart appears to re- 
quire this Court to scrutinize closely all claims jurisdictionally predi- 
cated on § 1581(i)(1)-(4) and to adhere strictly to the precise language 
contained in these subsections. As a result, after examining § 1581(i) 
and the statutory guidelines within the FTZ Act that determine 
whether the Board should grant a subzone application, this Court con- 
cludes that it lacks subject matter jurisdiction in this case. 

Two reasons compel this conclusion. First, the statutory guidelines 
that underlie the Board decision at issue and that form the basis for 
plaintiffs’ claim, do not correspond to § 1581(i). These guidelines state 
the following: “If the Board finds that the proposed plans and location 
are suitable for the accomplishment of the purpose of a foreign trade 
zone under this chapter, and that the facilities and appurtenances 
which it is proposed to provide are sufficient it shall make the grant.” 
19 U.S.C. § 81g (1988). This statute requires the Board to grant a FTZ 
or subzone application if: (1) the applicant’s proposed plans and location 
“are suitable for the accomplishment of the purpose of a foreign trade 
zone”; and (2) the applicant proposes to provide sufficient “facilities 
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and appurtenances.” Plaintiffs, in turn, predicate jurisdiction on 
§ 1581(i)(1)-(2), (4), which authorize the Court to preside over 


any civil action commenced against the United States, its agencies, 
or its officers, that arises out of any law of the United States provid- 
ing for — 


(1) revenue from imports or tonnage; 
(2) tariffs, duties fees, or other taxes on the importation of mer- 
chandise for reasons other than the raising of revenue; 


* * * * * * * 


(4) administration and enforcement with respect to the mat- 
ters referred to in paragraphs (1)-(3) of this subsection * * *. 


28 U.S.C. § 1581(i)(1)-(2), (4). In essence, these provisions only allow ju- 
risdiction over claims that arise from a law that “provide[s] for * * * 
revenue from imports * * * [,] tariffs [or] duties * * * [, or the] admini- 
stration and enforcement” over such matters. Plaintiffs’ claim under 
the FTZ Act does not satisfy the jurisdictional requirements of 
§ 1581(i)(1)(2), (4) because 81g’s guidelines clearly do not authorize or 
otherwise “provide for” revenues or tariffs, or the administration and 
enforcement thereof. Instead, § 81g sets forth the standards that Con- 
gress intended the FTZ Board to apply in the FTZ application process. 
As a result, this Court finds that plaintiff has not stated a claim that al- 
lows the Court to exercise jurisdiction under § 1581(i). 

A second reason that precludes this Court’s jurisdiction is that the 
purpose of the FTZs is contrary to the Court’s authority under § 1581(i) 
to review claims relating to imports. As indicated by the legislative his- 
tory of the Customs Courts Act of 1980, Congress established § 1581(i) 
for the purpose of granting the CIT “jurisdiction over those civil actions 
which arise directly out of an import transaction and involve one of the 
many international trade laws.” H.R. Rep. No. 1235 at 33, reprinted in 
1980 U.S.C.C.A.N. 3745. The language adopted in § 1581(i)(1)-(4) fur- 
thers this purpose because each subsection relies on an import-related 
transaction for its application. The FTZs, on the other hand, are mecha- 
nisms by which Congress seeks to facilitate export transactions: 


The purpose of a foreign-trade zone * * * is “to encourage and expe- 
dite that part of a nation’s foreign trade which its government 
wishes to free from the restrictions necessitated by customs duties. 
In other words, it aims to foster the dealing in foreign goods that are 
imported, not for domestic consumption, but for reexport to foreign 
markets and for conditioning, or for combining with domestic prod- 
ucts previous to export.” 


S. Rep. No. 905, 73d Cong., 2d Sess. 2 (1934) (quoting the 1918 Report to 
the Chairman of the Commerce Committee by the Tariff Commission) 
(emphasis added); see also S. Rep. No 1107, 81st Cong., 1st Sess. (1950), 
reprinted in 1950 U.S. Code Cong. Serv. 2533-34 (1952) (FTZs were cre- 
ated “for the purpose of expediting and encouraging foreign com- 
merce”). Because Congress has authorized FTZs for the express purpose 
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of encouraging exports, the Court concludes that its residual jurisdic- 
tion over import-related matters under § 1581(i) does not apply to deci- 
sions by the FTZ denying a subzone application. The fact that the FTZ 
scheme adopted by Congress achieves its ends by eliminating import-re- 
lated obstacles, ie. duties that would otherwise accrue for goods brought 
into the United States customs territory, does not make the FTZ suffi- 
ciently related to import transactions to support jurisdiction under 
§ 1581(i). Accordingly, this Court holds that it does not have subject 
matter jurisdiction to review a decision by the FTZ Board denying an ap- 
plication for special subzone status. 

It nevertheless could be argued that because the Customs Service in- 
spects activities undertaken in the FTZs, administers drawback, ware- 
housing, and bonding between the FTZs and the customs territory, and 
collects duties from goods which leave the FTZs for the customs terri- 
tory, the FTZs are inextricably intertwined with the laws providing for 
revenues so as to give this Court jurisdiction under § 1581(i)(1)-(2), (4). 
See 19 U.S.C. § 81c(a) (1988 & Supp. II 1992) (indicating, among other 
things, that goods moving from the FTZs into the United States customs 
territory are to be treated like imported merchandise and that goods 
moving from the customs territory into the FTZs are to considered ex- 
ports for purposes of “draw-back, warehousing, and bonding, or any 
other provisions of the Tariff Act of 1930”); Di Jub Leasing Corp. v. 
United States, 1 CIT 42, 46, 505 F. Supp. 1113, 1117 (1980), aff'd in part 
and rev'd in part on other grounds sub nom. United States v. Bar Bea 
Truck Leasing Co., Inc., 1 Fed. Cir. (T) 151, 713 F.2d 1563 (1983) (rea- 
soning that the “revocation of a cartman’s license pursuant to the cus- 
toms regulations is so intertwined with and directly related to the 
administration and enforcement of the laws providing for revenues from 
imports” that jurisdiction in the CIT is proper under § 1581(i)(1) and 
(4)) (emphasis in original). This Court, however, will not give weight to 
these arguments absent statutory authority to do so. Cf. Conoco II, 16 
CIT at , 790 F. Supp. at 288 (“This Court is powerless to act where 
its jurisdiction has not been properly invoked.”). The CIT can not exer- 
cise jurisdiction over all matters simply because they may somehow be 
related to imports. See K Mart, 485 U.S. at 188. 

The Court further observes that this case demonstrates the need for 
judicial oversight of decisions by the FTZ Board. Such oversight is fa- 
vored by the Administrative Procedures Act. See Bowen v. Massachu- 
setts, 487 U.S. 879, 901-04 (1988); Abbott Labs v. Gardner, 387 U.S. 136, 
140 (1967). Litigants should not be required to play judicial ping-pong in 
order to determine whether Board decisions are subject to judicial re- 
view. In this case, plaintiffs argue the FTZ Board has directly thwarted 
the will of Congress by denying its application for subzone status on ac- 
count of the lost assessed valuation for the tax base of the local munici- 
palities. Defendants, on the other hand, assert the government can do as 
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it wishes and ignore the will of Congress without being held to account.4 
Lack of judicial oversight in matters such as those presented in the 
instant case will breed administrative arrogance and frustrate commer- 
cial and employment opportunities. Nevertheless, this Court is power- 
less to act without statutory authority. Remedies, if they come at all, 
must come from Congress. 

The Court also finds a clear need for national standards in admini- 
stering the FTZs and in reviewing FTZ Board decisions. By way of anal- 
ogy, the Court notes that the constitutional mandate contained in 
Article 1, Section 8 of the Constitution, which requires “all duties, im- 
posts and excises [to] be uniform throughout the United States,” neces- 
sitates national standards with respect to import matters.5 Although 
FTZs facilitate exports, the need for uniformity in FTZ matters is 
equally compelling despite the fact such uniformity is not constitution- 
ally required. The FTZs are as integral to United States economic and 
trade policy as are the import-related laws pertaining to customs, dump- 
ing, and countervailing duties. The FTZs, like the customs, dumping, 
and countervailing duties laws, are instruments which further the par- 
ticular goals established by the United States with respect to balance of 
trade, international and domestic commercial development, and em- 
ployment. These aspects of the FTZs underscore the fact that decisions 
by the FTZ Board have national consequences which, in turn, necessi- 
tate uniform treatment by the courts. Because the CIT has national 
jurisdiction, this Court appears best able to uniformly interpret the FTZ 
laws and develop a consistent methodology for reviewing FTZ Board 
decisions. 

The problems presented by this case further demonstrate the need for 
Congress to “re-examine how to implement the broad jurisdictional 
mandate it sought to confer upon the Court of International Trade with 
the enactment of § 1581(i) to ensure compliance with the constitutional 
mandate requiring uniformity of duties throughout the United States.” 
Conoco II, 16 CIT at , 790 F. Supp. at 289. Perhaps the enumerated 
categories contained in § 1581(i) should give way to a more general pro- 
vision that grants the CIT jurisdiction over all customs-related matters 
that require national standards. Until Congress clarifies the CIT’s 
authority, the confusion over this Court’s jurisdiction will persist and 


4 The Court notes that the government’s arguments in this case and other FTZ cases are particularly probative of the 
problems which exist in the CIT’s authority under § 1581(i). In this action the government argues the FTZ Act pre- 
cludes judicial review of FTZ Board decisions in all instances except for the revocation of a FTZ grant under 19 U.S.C. 
§ 81r. Therefore, the government urges the FTZ Board can be as arbitrary and capricious as it would like in its decision- 
making except as to matters covered by § 81r. Tr. at 20-21. In addition, the government concedes that if this Court were 
to find that FTZ Board decisions were subject to judicial review, jurisdiction would be proper in the CIT under 
§ 1581(i)(1)(2) and (4). Tr. at 22. The government adopted virtually the same position before the United States District 
Court for the District of Columbia when it argued the CIT has exclusive jurisdiction under 1581(i)(4) to review deci- 
sions by the Board. Defendant’s Mem. at 6-7, Miami Free Zone Corp. v. Foreign-Trade Zones Bd, 803 F. Supp. 442 
(D.D.C. 1992) Nevertheless, it appears that the government’s view in this case and in Miami Free Zone clearly contra- 
dicts the view it adopted in Conoco II where it argued that no court has subject matter jurisdiction to review decisions by 
the FTZ Board. See Conoco IJ, 16 CIT at__, 790 F. Supp. at 289. The fact that the government has succeeded with 
these divergent arguments in this case, in Miami Free Zone, and in Conoco II, further underscores the need to rectify 
the problems spawned by this Court’s jurisdictional grant. 


5 This constitutional provision is also the foundation for this Court’s national jurisdiction. See H.R. Rep. No. 1235 at 
29, reprinted in 1980 U.S.C.C.A.N. at 3741. 
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potential litigants will continue to waste time and money in futile ef- 
forts to secure judicial review of their legitimate grievances. In the 
meantime, this nation’s ability to compete around the globe will suffer. 


IV. CoNcLusION 


The Court holds that plaintiffs’ motion for judgment upon the agency 
record is denied for lack of subject matter jurisdiction. 
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